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New Proposals on Choosing Judges Presented in Committee 


Jefferson City – Three members of the Missouri House believe the state’s method of choosing judges needs reforming.  The proposals filed by Reps. Jim Lembke (R-St. Louis), Ed Emery (R-Lamar), and Steve Hunter (R-Joplin) take different approaches, but each represents a substantial shift from current practice.  

Circuit, associate circuit, appeals, and Supreme Court judges in the state are currently chosen under the Missouri Nonpartisan Court Plan.  The “Missouri Plan,” adopted in 1940 in response to abuses of the appointment process by political machines, uses a commission of three members appointed by the Missouri State Bar Association, three citizens appointed by the governor, and the chief justice of the Missouri Supreme Court to make recommendations to the sitting governor for judgeships on the appeals and Supreme Court levels.  Those on the bench for a year face retention votes during the next general election and 12 years later.  A similar process and commissions are used to appoint circuit and associate circuit judges.

The plan, lauded as a national model, was initially adopted by at least 21 states.  However, Rep. Lembke objects to the undue influence the Missouri bar has on the selection process.  The members of the bar on the commissions are appointed by fellow lawyers rather than an official accountable to the voting public.  He believes the 1940 plan was an “overcorrection” and points out that 15 of the original 21 states have updated plans that are now more “representative,” or more subject to the voice of the people.  Lembke feels Missouri should follow suit.  

“[This] is an attempt to restore to the people a state government that has checks, a state government that has a balance of power, and a state government that is responsible to its citizens,” said Rep. Lembke of his bill, House Joint Resolution 31, during a committee hearing on Wednesday.

HJR 31 aligns the state’s method for choosing judges with the federal model.  Under HJR 31, the governor appoints judges to the state’s Supreme Court and Court of Appeals or to the office of circuit or associate circuit judge in St. Louis City, St. Louis County and Jackson County.  The Senate would hold hearings on the nominee and have 120 days to confirm or reject the governor’s choice.  After ten years, appointed judges would face a retention election before the Missouri General Assembly.

HJR 33 also eliminates the Missouri Plan.  Proposed by Rep. Emery, HJR 33 gives the governor power to appoint judges who must be approved by a Judicial Confirmation Commission.  The commission would consist of seven members of the Missouri Bar—three appointed by the governor, two appointed by the Speaker of the Missouri House, and two appointed by the President Pro Tem of the Senate.  The four members appointed by the leaders of the House and Senate would currently be serving in the Missouri state legislature.

Practicing lawyers, a law professor, and even a former chief judge of the Missouri Supreme Court testified in opposition to Reps. Lembke and Emery’s proposals.  They fear the changes are a step in the wrong direction.

“The people of the state voted for the plan we have now,” said Steve Garner, a Springfield lawyer.  “The people do not want the judiciary to appear to be controlled by special influence, to appear to be controlled by politics.”


Rep. Emery, however, questioned the motives of those opposed to reform.  “The opposition to the reform ... comes exclusively from those who are being reformed,” said Rep. Emery.  “I’m not terribly surprised.  It’s kind of like incumbents being opposed to term limits.  We didn’t hear a lot of opposition testimony from citizens.”  Like Rep. Lembke, Rep. Emery expressed concerns about the influence of the Missouri Bar on judicial selections.  But, John Holstein, who once sat on the state Supreme Court, said Emery’s and Lembke’s concerns are unfounded.

“When I was chief justice, I didn’t let the Bar bother me,” said John C. Holstein, who presided over the court between 1995 and 1997.  “I can tell you the chief justice does not see himself or herself as a member of the Bar in ... selecting the judges.”


However, in the end, the drive for reform has a core motive. 



“I think the fundamental issue that we’re dealing with ... is whether we really do have a government that’s of the people, by the people, and for the people,” said Rep. Emery.  “Which means do we trust the people?  ... I am for trusting the people.  We hear lots of opposition to elections.  That is the ultimate in trust to the people.”


Another reform proposal, offered by Rep. Steve Hunter (R-Joplin), was scheduled to be heard but was postponed due to time constraints.  HJR 34 would transfer the power to retain judges to the Missouri General Assembly.  It would also allow the governor to remove a judge from office so long as two-thirds of the state legislature concurred.


No official action was taken on HJR 31 and HJR 33 when they were heard in committee this week.  If any of the measures are passed in the legislature, they will require statewide voter approval before becoming law.
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