
HCS HB 253 & 398 -- JUDICIAL PROCEDURES

SPONSOR:  Cox

COMMITTEE ACTION:  Voted "do pass" by the Committee on Judiciary
by a vote of 9 to 0.

This substitute changes the laws regarding judicial procedures.

CONFIDENTIALITY OF MOTOR VEHICLE OR DRIVER REGISTRATION
INFORMATION OF JUDGES (Sections 32.056 and 301.146, RSMo)

The Department of Revenue is prohibited from releasing the home
address or any information contained in the department's motor
vehicle or driver registration records regarding any state or
federal judge or his or her immediate family members, and any
state or federal judge is allowed to request the issuance of a
special license plate or driver’s license.

CHARTER COUNTY ELECTION CYCLES (Section 56.061)

Any charter county is allowed to determine within its charter
authority the time of election cycles under Article VI, Section
18, of the Missouri Constitution.

PROSECUTION DIVERSION PROGRAM AND CERTAIN MISDEMEANOR VIOLATIONS
(Sections 56.089, 302.020, 302.321, 303.025, and 311.325)

The substitute authorizes a prosecuting attorney, upon agreement
with an accused or a defendant, to divert a criminal case to a
prosecution diversion program for a period of six months to two
years allowing for any statute of limitations to be tolled for
that period.  The prosecution diversion plan must be in writing
and for a specific period of time, and the prosecuting attorney
may impose conditions on the behavior and conduct of the accused
or defendant that assures the safety and well-being of the
community and the accused or the defendant.  Any person
participating in the program has the right to insist on criminal
prosecution for the accused offense at any time.

The substitute also changes the specified class of certain
misdemeanor violations to only be a misdemeanor violation and
establishes fines and penalties for a violation of the provisions
regarding:

(1)  Driver’s licenses;

(2)  Motorcycle helmets;

(3)  Driving while revoked;



(4)  Financial responsibility; and

(5)  Purchase, possession, or consumption of alcohol by a minor.

SURCHARGE ASSESSMENT IN CRIMINAL CASES (Sections 56.807 and
488.026)

Currently, a $4 surcharge is assessed in all criminal cases
including any violation of a county ordinance and any criminal or
traffic law including infractions for deposit into the Missouri
Prosecuting Attorneys and Circuit Attorneys’ Retirement System
Fund except under certain circumstances.  The substitute removes
the provision which specifies that no surcharge will be assessed
against a person who has pled guilty and paid his or her fine
through the central violations bureau requiring this individual
to pay the $4 surcharge.

ELECTRONIC MONITORING OF CERTAIN OFFENDERS (Sections 221.025,
221.105, 544.455, 544.470, and 557.011)

The substitute:

(1)  Allows a judge to place any offender ordered to be confined
for a nonviolent offense on electronic monitoring as an
alternative to jail confinement.  The court may place conditions
on the monitoring, including the condition that the individual
pay for the costs of electronic monitoring.  A sheriff may
contract monitoring services to a private company.  The offender
must receive credit against any period of confinement ordered
while complying with court-ordered electronic monitoring, but
electronic monitoring cannot be considered to be custody or
incarceration for Medicaid purposes;

(2)  Requires the governing body of any county and the City of
St. Louis to establish the amount to be expended for the cost of
incarceration of individuals on electronic monitoring; requires
the sheriff or the facility superintendent to certify to the
circuit clerk of the county or the chief executive officer of the
city the number of days an individual was in custody or subjected
to electronic monitoring; and requires the county commission or
the facility superintendent to supply the cost per diem for
county prisoners and electronic monitoring.  If the judge finds
that an offender is unable to afford the costs associated with
electronic monitoring, the state must reimburse the county for
any costs associated with electronic monitoring;

(3)  Specifies that any person charged with a bailable nonviolent
offense who does not post bail prior to his or her appearance
before a judge may be placed on house arrest with electronic
monitoring; and



(4)  Allows a court to order an individual who has been sentenced
to confinement to serve all or a portion of the sentence on
electronic monitoring.  A circuit court may adopt a local rule
authorizing the pretrial release on electronic monitoring in lieu
of incarceration of an individual charged with an offense
specifically identified in Section 557.011.

FIDUCIARIES (Sections 404.710, 456.3-301, 456.8-813, 469.411,
469.437, and 469.459)
   
The substitute changes the laws regarding powers of attorney, the
Missouri Uniform Trust Code, and the Uniform Principal and Income
Act.  The substitute:

(1)  Specifies that a power of attorney is not required to
expressly authorize the attorney in fact to amend or revoke a
trust agreement if the trust agreement expressly authorizes the
attorney in fact to amend or revoke the agreement;

(2)  Allows an attorney authorized in a power of attorney to make
an anatomical gift of all or part of the principal’s body or to
exercise the right to bury the principal’s body;

(3)  Specifies that consent to represent and bind another person
is binding on the person regardless of whether the person
represented objects if the person who may represent and bind is:

(a)  The holder of a testamentary power of appointment and the
interests of the person represented are subject to the power;

(b)  The conservator, conservator ad litem, or guardian and the
person represented is disabled; or

(c)  A parent and the person represented is a minor or unborn
child of the parent;

(4)  Changes, under the provisions of the Missouri Uniform Trust
Code, the number of days, from 60 to 120, in which a trustee must
notify the qualified beneficiaries of the trust’s existence; the
identity of the settlor or settlors; the right to request a copy
of the trust instrument; the right to a trustee’s report; the
acceptance of the trusteeship; and the trustee’s name, address,
and telephone number; and

(5)  Requires, under the provisions of the Uniform Principal and
Income Act, the unitrust amount of a trust determined for each
accounting year to be a percentage between 3% and 5% of the
average net fair market value of the trust and specifies certain
income sources from which the unitrust amount must be paid.  If a
trust contains an election to qualify for a marital deduction,



upon the request of a surviving spouse, the trustee must demand
that the person administering the plan distribute the plan income
to the trust, allocate a payment from the plan to income, and
distribute that amount to the surviving spouse.

ARCHITECTS, PROFESSIONAL ENGINEERS, LAND SURVEYORS, LANDSCAPE
ARCHITECTS, AND WELL DIGGERS (Sections 429.015 and 516.098)

The substitute increases, from one to three acres, the extent of
acreage authorized for a lien on property to secure payment for
work performed by an architect, engineer, land surveyor,
landscape architect, or well digger.

The statute of limitations for an error or omission in a land
survey is increased from five years after the error or omission
is discovered to 10 years from the completion of the survey.

FAMILY SUPPORT DIVISION FEES (Sections 454.425 and 454.548)

The Family Support Division within the Department of Social
Services is required to charge a specified fee to an obligor or
obligee who requests the division to review or modify a support
order.  The fee is waived for an individual meeting certain
income limits.  

The substitute also requires the division to charge a fee for
submitting past-due child and spousal support debts collected
through federal income tax refund offsets or through the payment
center.

FULL ORDERS OF PROTECTION (Section 455.007)

The substitute specifies that, regardless of any other provision
of law, the public interest exception to the mootness doctrine
will apply to an appeal of a full order of protection which has
expired and which subjects the person against whom the order is
issued to significant collateral consequences by the mere
existence of the order after its expiration.

CHILD PROTECTION (Section 455.040)

The substitute specifies that the provisions regarding the Amber
Alert System will be known as Sam and Lindsey’s Law and requires
the law enforcement agency maintaining the Missouri Uniform Law
Enforcement System (MULES) to enter information contained in an
order of protection including any order regarding child custody
or visitation and all specifics as to the times and dates of
custody or visitation provided in the order.  Any change in child
custody or visitation within an order must be issued to the local
law enforcement agency and the agency responsible for entering



the information into MULES.

MISSOURI UNIFORM TRUST CODE (Sections 456.4-419, 456.5-505, and
456.5-508)

The substitute changes the laws regarding the Missouri Uniform
Trust Code.  The substitute:

(1)  Allows certain trustees to move trust assets from a first
trust to a second trust if the trustee of the first trust
determines that moving the trust assets to the second trust is
necessary or desirable after considering the terms and purposes
of the first and second trusts and the consequences of the move;

(2)  Specifies that a second trust can only have beneficiaries
who were eligible to receive income or principal under the first
trust or may in the future receive income or principal from the
first trust;

(3)  Prohibits a trustee from moving trust assets to a second
trust if the trustee is a beneficiary of the first trust or if a
beneficiary can remove and replace the trustee of the first trust
with a person who is related to that beneficiary;

(4)  Prohibits a trustee from moving trust assets to a second
trust if it would increase the distributions to the trustee or to
a beneficiary who could replace the trustee or if it would remove
restrictions that were in the document creating the first trust;

(5)  Specifies that moving trust assets cannot reduce any income
interest of an income beneficiary of a trust for which a marital
deduction has been taken for federal or state tax purposes, a
charitable remainder trust, a grantor retained annuity trust, or
a Subchapter S trust or an electing small business trust;

(6)  Specifies that a spendthrift clause or a provision in the
first trust prohibiting amendment or revocation of the first
trust cannot prevent the trustee from moving trust assets from
the first trust to the second trust;

(7)  Requires the trustee of the first trust to notify the
permissible distributees or the qualified beneficiaries of the
second trust at least 60 days prior to making a discretionary
distribution;

(8)  Specifies that a trustee does not have a duty to move trust
assets from a second trust;

(9)  Specifies that the creditor of a person who creates a trust
may not reach that person’s interest in the trust regardless of



whether the person retains the ability to dispose of his or her
interest through a testamentary power of appointment; and

(10)  Prohibits the creditor of certain beneficiaries of a trust
from attaching trust property or beneficial interest, obtaining a
court order forcing a judicial sale, compelling the exercise of
the power, or reaching the trust property or beneficial interests
by any other means to satisfy the beneficiary’s debts.

GUARDIANSHIP OF AN INCAPACITATED PERSON AND THE UNIFORM ADULT
GUARDIANSHIP AND PROTECTIVE PROCEEDINGS JURISDICTION ACT
(Sections 475.060 and 475.501 - 475.555)

Any person is allowed to file a petition to appoint himself or
herself or another qualified person as the guardian of an
incapacitated person.  The substitute specifies the information
that must be stated in the petition.

Missouri is authorized to enter into the Uniform Adult
Guardianship and Protective Proceedings Jurisdiction Act.  The
act:

(1)  Allows a court to communicate with an out-of-state court
concerning a guardianship or protective proceeding;

(2)  Allows a court to request an out-of-state court to:

(a)  Hold an evidentiary hearing;

(b)  Order an individual to produce evidence or give testimony;

(c)  Order that an evaluation or assessment be made of a
respondent;

(d)  Order any appropriate investigation of an individual
involved in a guardianship or protective proceeding;

(e)  Forward to the court of this state a certified copy of the
transcript or other record of an evidentiary hearing or any other
proceeding any evidence otherwise produced and any evaluation or
assessment prepared in compliance with a court order;

(f)  Issue any order necessary to assure the appearance in the
proceeding of a person whose presence is necessary for the court
to make a determination, including the respondent or the
incapacitated or protected person; and

(g)  Issue an order authorizing the release of medical,
financial, criminal, or other relevant information in that state,
including specified protected health information;



(3)  Allows testimony taken in another state from a witness who
is located in another state to be offered by deposition or other
means allowable;

(4)  Permits a court to allow a witness located in another state
to be deposed or to testify by telephone, audiovisual, or other
electronic means;

(5)  Specifies when a court of this state has jurisdiction to
appoint a guardian or issue a protective order for a respondent;

(6)  Specifies that when a court of this state is otherwise
lacking jurisdiction it has special jurisdiction for specified
guardianship actions;

(7)  Specifies that a court which has appointed a guardian or
issued a protective order has exclusive and continuing
jurisdiction over the proceeding until it is terminated by the
court or the appointment or order expires by its own term;

(8)  Allows a court to decline to exercise its jurisdiction if it
determines at any time that a court of another state is a more
appropriate forum;

(9)  Allows a guardian or conservator to petition the court to
transfer the guardianship or conservatorship to another state;

(10)  Specifies that if a guardian has been appointed in another
state and a petition for the appointment of a guardian is not
pending in this state, the guardian may register, after giving
notice to the appointing court of an intent to register, the
guardianship order in this state by filing as a foreign judgment
in a court, in any appropriate county of this state, a certified
copy of the order and letter of office;

(11)  Specifies that if a conservator has been appointed in
another state and a petition for a protective order is not
pending in this state, the conservator may register, after giving
notice to the appointing court of an intent to register, the
protective order in this state by filing as a foreign judgment in
a court, in any appropriate county of this state, a certified
copy of the order and letter of office and of any bond; and

(12)  Specifies that upon registration of a guardianship or
protective order from another state, the guardian or conservator
may exercise in this state all powers authorized in the order of
appointment except those powers prohibited under the laws of this
state.

TRANSFER OF COURT CASES BY PUBLIC ADMINISTRATORS (Section



475.115)

A public administrator is allowed to request the transfer of any
case to the jurisdiction of another county by filing a petition
for transfer.  The substitute requires the court to transfer the
case if the requirements for venue are met and the administrator
of the receiving county consents to the transfer.  The receiving
county court must appoint its public administrator as successor
guardian and/or successor conservator and issue the appropriate
letters.  In the case of a conservatorship, the final settlement
must be filed in the original county within 30 days and forwarded
to the receiving county upon audit and approval.

PRIVATE ATTORNEY RETENTION ACT (Section 484.500)

The Private Attorney Retention Act is established which specifies
the procedures a state agency or agent must follow when retaining
a lawyer or law firm to perform legal services on behalf of the
state if the anticipated fees and expenses for the services will
exceed or can be reasonably expected to exceed $100,000.  The
substitute:

(1)  Prohibits any state agency or agent from retaining a lawyer
or law firm until an open and competitive bidding process has
been undertaken;

(2)  Prohibits a state agency or agent from entering into a
contract for legal services exceeding $1 million without the
opportunity for legislative review of the terms of the contract;

(3)  Requires a state agency or agent to file a copy of a
proposed contract for legal services exceeding $1 million with
the Chief Clerk of the House of Representatives and provide a
written statement that identifies:

(a)  The reasons for retaining private counsel and the
consideration of alternatives;

(b)  The open and competitive bidding process undertaken for the
proposed legal services;

(c)  The reasons for the selection of the lawyer or law firm that
is the proposed contracting party;

(d)  The past or present relationship, if any, between the
lawyer, law firm, or any partner or other principal in the law
firm and the state agency or agent of the proposed contract; and

(e)  The reasons a contingent fee arrangement is believed to be
in the state’s interest if the proposed contract includes a



provision for fees contingent on the outcome of the legal
proceeding and any efforts made to obtain private counsel on a
noncontingent fee basis;

(4)  Requires the chief clerk, with the approval of the President
Pro Tem of the Senate and Speaker of the House of
Representatives, to promptly refer any proposed contract and
written statement to the appropriate committee for review;

(5)  Specifies that within 45 days after the filing of the
proposed contract the reviewing committee may hold a public
hearing on the contract and must issue a report with any
recommended changes to the referring state agency or agent
whether or not a public hearing is held;

(6)  Allows the state agency or agent to enter into a proposed
contract if the reviewing committee recommends no changes to the
contract within 45 days of the initial filing with the chief
clerk;

(7)  Specifies that, if the reviewing committee’s report
recommends changes to the proposed contract, the state agency or
agent is required to review the report, prepare a revised
proposed contract as deemed appropriate, and file a copy of the
revised contract with the chief clerk;

(8)  Specifies that, if the revised proposed contract does not
contain all the changes recommended by the reviewing committee,
the state agency or agent is required to include with the revised
contract a letter stating why the recommended changes were not
adopted and requires the chief clerk to refer the letter and
revised contract to the committee;

(9)  Allows the reviewing committee to hold additional hearings
and issue additional reports if a revised proposed contract does
not contain all the changes recommended by the committee and
allows the state agency or agent to enter into the revised
contract not earlier than 45 days after the filing of the letter
and revised contract with the chief clerk;

(10)  Requires the proposed contract and written statement to be
filed with the Governor and the chief clerk if the legislature is
not in session.  The Governor must establish an interim committee
to act as the reviewing committee consisting of five legislators,
one appointed by the Governor, Speaker of the House of
Representatives, President Pro Tem of the Senate, Minority Leader
of the House of Representatives, and Minority Leader of the
Senate;

(11)  Specifies that the Governor must establish a committee



consisting of the same five legislator appointments as the
interim committee to consult with the state agency or agent to
establish an expedited schedule for review if the state agency or
agent states that time exigencies require counsel retention prior
to the time periods specified for review;

(12)  Requires outside counsel retained by the state on a
contingent fee basis to provide to the state, at the conclusion
of any legal proceeding, a statement of the hours worked on the
case, expenses incurred, the aggregate fee amount, and a
breakdown as to the hourly rate based on the hours worked divided
into the fee recovered, less expenses; and

(13)  Prohibits the state from incurring fees and expenses in
excess of $250 per hour for legal services and requires any
proposed contract with an hourly rate of more than $250 per hour
to be reduced to $250 per hour.

RECOVERY OF DEPOSITS IN CIVIL ACTIONS (Section 488.432)

Currently, a deposit is not required in a civil action if the
filing party is a city, county, or the State of Missouri.  The
substitute requires the respondent in a civil action to pay a
city, county, or the state the amount of the deposit that would
otherwise have been awarded and collectable as a judgment if the
entity is the prevailing party.  The prevailing party must pay
the amount collected to the clerk of the appropriate court.

STATUTE OF LIMITATIONS FOR INJURIOUS FALSEHOOD (Section 516.140)

An action for injurious falsehood is added to the two-year
statute of limitations.

RESTITUTION (Sections 559.100, 559.105, and 570.120)

The substitute requires restitution to be paid through the office
of the prosecuting or circuit attorney.  Each prosecuting or
circuit attorney who takes action to collect restitution must
assess the person paying restitution an administrative handling
cost of $25 for restitution in an amount of less than $100, $50
for an amount between $100 and $249, and an additional fee of 10%
of the total restitution for an amount of $250 or more.  The
maximum fee for administrative handling costs cannot exceed $75. 
A $2 installment cost must also be assessed for each installment
payment, except for the first installment, until the amount of
restitution is paid in full.

The moneys collected by the prosecuting or circuit attorney must
be deposited into the newly created Administrative Handling Cost
Fund to be expended by the prosecuting or circuit attorney for



office supplies and equipment, capital outlay, trial preparation
expenses, additional staff, and employees’ salaries.

In addition to the administrative handling cost, the prosecuting
or circuit attorney must collect $5 for each crime victim to whom
restitution is paid to be deposited into the Missouri Office of
Prosecution Services Fund.

Court-ordered restitution may be taken from an inmate’s account
at the Department of Corrections while the inmate is
incarcerated; and upon release from imprisonment, the payment of
any unpaid balance may be collected as a condition of conditional
release or parole.

FIREARMS DISQUALIFICATION PETITIONS (Section 571.092)

The substitute repeals the provisions regarding the filing of a
petition for the removal of a disqualification for certain
individuals from purchasing, possessing, or transferring a
firearm and establishes new provisions regarding the petition. 
An individual 18 years of age or older who has been adjudicated
incapacitated under Chapter 475, has been involuntarily committed
under Chapter 632, or has had a Missouri adjudication or
commitment that results in a firearms disqualification pursuant
to 18 U.S.C. Section 922(d)(4) or (g)(4) is allowed to file a
petition for the removal of the disqualification to ship,
transport, receive, purchase, possess, or transfer a firearm. 
The procedures for filing the petition and the rules of evidence
are specified in the substitute.

The circuit court must grant a removal of the disqualification if
there is a finding by a preponderance of the evidence that the
petitioner will not be likely to act in a manner dangerous to
public safety and that granting the removal is not contrary to
the public interest.  If a petition is granted, the county clerk
must forward a copy of the order to the State Highway Patrol so
the patrol can contact the Federal Bureau of Investigation to
update the petitioner’s record with the National Instant Criminal
Background Check System within 21 days of the receipt of the
order.  If a petition is denied, the individual may appeal, and
the review of a circuit court ruling will be de novo.

FISCAL NOTE:  Not available at time of printing. 

PROPONENTS:  Supporters of House Bill 253 say that by removing
the possibility of jail, the necessity to appoint a public
defender is removed which will reduce the public defender’s
workload. 

Supporters for House Bill 398 say that the bill provides more



flexibility for an attorney in fact to alter the trust in
accordance with the trust agreement. 

Testifying for House Bill 253 were Representative Cox; Office of
the State Public Defender; Darrell Moore; and The Missouri Bar.

Testifying for House Bill 398 were Representative Diehl; and The
Missouri Bar. 

OPPONENTS:  Those who oppose House Bill 253 say that there are
concerns about the potential issues that could arise as a result
of the provisions regarding immunity.

Testifying against House Bill 253 was Missouri Association of
Trial Attorneys.

OTHERS:  Others testifying on House Bill 253 say that it adds a
profit motive for diversions and places the poor at an unfair
disadvantage.  The bill should not increase penalties. 

Testifying on House Bill 253 were Freedom of Road Riders; and
Missouri Association of Criminal Defense Lawyers.


