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FIRST REGULAR SESSION
[PERFECTED]

HOUSE BILL NO. 525

96TH GENERAL ASSEMBLY

INTRODUCED BY REPRESENTATIVE MOLENDORP.
1509L.01P D. ADAM CRUMBLISS, Chief Clerk

AN ACT

To amend chapter 375, RSMo, by adding thereto one new section relating to life and health
reinsurance contracts.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Chapter 375, RSMo, is amended by adding thereto one new section, to be
known as section 375.1183, to read as follows:

375.1183. 1. Contracts reinsuring insurance policies or annuitiesreferred to in
section 375.1178 and issued by a ceding insurer that has been placed in conservation or
rehabilitation proceedings under sections 375.1150 to 375.1246 shall be continued or
terminated under the terms or conditions of each contract and the provisions of this
section.

2. Contracts reinsuring insurance policies or annuities referred to in section
375.1178 and issued by a ceding insurer that has been placed into liquidation under
sections 375.1150 to 375.1246 shall be continued, subject to the provisions of this section,
unless:

(1) Thecontractswereterminated under their termsprior tothedate of the order
of liquidation, hereinafter " the coverage date" ; or

(2) Thecontractswereterminated under theorder of liquidation, in which casethe
provisions of subsection 9 of this section shall apply.

3. (1) Atanytimewithin onehundred eighty daysof the coverage date, a guaranty
association covering insurance policies or annuities referred to in section 375.1178, in
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wholeor in part, may elect to assumetherightsand obligations of the cedinginsurer that
relatetothepoliciesor annuitiescovered, in wholeor in part, by the guar anty association,
in each case under any one or more reinsurance contracts between the insolvent insurer
and itsreinsurers selected by the guaranty association. Any such assumption shall be
effectiveasof the coveragedate. Theelection shall beeffected by the applicable guaranty
association or foreign guaranty association sending written notice, return receipt
requested, to the affected reinsurers.

(2) Tofacilitatetheearliest practicabledecision about whether toassumeany of the
contracts of reinsurance, and in order to protect the financial position of the estate, the
receiver and each reinsurer of the ceding insurer shall make available upon request to
affected guaranty associationsor toforeign guar anty associationsassoon aspossible after
commencement of formal delinquency proceedings:

(&) Copies of in-force contracts of reinsurance and all related files and records
relevant to the deter mination of whether such contracts should be assumed; and

(b) Noticesof any defaultsunder thereinsurance contractsor any known event or
condition which with the passage of time could become a default under the reinsurance
contracts.

(3) Paragraphs(a) to (d) of thissubdivision shall apply to reinsurance contracts so
assumed by a guaranty association:

(&) The guaranty association shall be responsible for all unpaid premiums due
under thereinsurance contracts, for periodsboth beforeand after the cover age date, and
shall beresponsiblefor the performance of all other obligationsto be performed after the
cover age date, in each case that relates to insurance policies or annuities referred to in
section 375.1178 covered, in wholeor in part, by theguaranty associations. The guaranty
association may charge policiesof insurance or annuities covered in part by the guaranty
association, through reasonable allocation methods, the costsfor reinsurancein excess of
the obligations of the guaranty association and shall provide notice and an accounting of
such chargesto theliquidator;

(b) The guaranty association shall be entitled to any amounts payable by the
reinsurer under the reinsurance contracts with respect to losses or events that occur in
periods on or after the coverage date and that relate to insurance policies or annuities
referred toin section 375.1178 covered, in whole or in part, by the association; provided
that, upon receipt of the amounts, the guaranty association shall be obliged to pay to the
beneficiary under theinsurance policy or annuity on account of which the amountswere
paid a portion of the amount equal to the lesser of:

a. Theamount received by the guaranty association; and
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b. Theexcessof theamount received by the guaranty association over theamount
equal to the benefits paid by the guaranty association on account of the policy or annuity
lesstheretention of theinsurer applicableto thelossor event;

(c) Within thirty daysfollowing the guar anty association's election (the " election
date"), theguaranty association and each reinsur er under reinsurance contractsassumed
by the guaranty association shall calculate the net balance due to or from the guaranty
association under each reinsurance contract asof theelection datewith respect to policies
or annuities covered, in whole or in part, by the guaranty association, which calculation
shall give full credit to all items paid by either theinsurer or itsreceiver or thereinsurer
prior totheelection date. Thereinsurer shall pay thereceiver any amountsduefor losses
or eventsprior tothecoveragedate, subject to any setoff for premiumsunpaid for periods
prior to the date, and the guaranty association or reinsurer shall pay any remaining
balance due the other, in each case within five days of the completion of the
aforementioned calculation. Any disputes over the amounts due to either the guaranty
association or thereinsurer shall be resolved by arbitration under the terms of affected
reinsurance contracts or, if the contract contains no arbitration clause, under the
provisionsof subdivision (4) of subsection 9 of thissection. If thereceiver hasreceived any
amountsduetheguaranty association under paragraph (b) of thissubdivision, ther eceiver
shall remit the sameto the guaranty association as promptly as practicable;

(d) If the guaranty association or receiver, on the guaranty association's behalf,
within sixty days of the election date, pays the unpaid premiums due for periods both
before and after the election datethat relateto insurance policiesor annuitiesreferred to
in section 375.1178 covered, in wholeor in part, by the guaranty association, thereinsurer
shall not be entitled to terminate the reinsurance contracts for failure to pay premiums,
insofar asthereinsurance contractsrelatetoinsurancepoliciesor annuitiesreferredtoin
section 375.1178 covered, in wholeor in part, by the guar anty association, and shall not be
entitled to set off any unpaid amountsdue under other contracts, or unpaid amountsdue
from parties other than the guaranty association, against amounts due the guaranty
association.

4. If areceiver continues insurance policies or annuities referred to in section
375.1178in force following an order of liquidation, and the policies of insurance are not
covered in wholeor in part by oneor moreguar anty associations, thereceiver may, within
onehundred eighty daysof the cover age date, elect to assumetherightsand obligations of
the ceding insurer under any one or mor e of the reinsurance contractsthat relate to the
policies or annuities, provided the contracts have not been terminated as set forth in
subsection 2 of thissection. Theelection shall beeffected by sendingwritten notice, return
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receipt requested, to the affected reinsurers. 1n such event, payment of premiumson the
reinsurance contractsfor the policiesand annuities, for periodsboth before and after the
cover age date, shall be chargeable against the estate as a class 1 administrative expense.
Amounts paid by thereinsurer on account of losses on the policies and annuities shall be
to the estate of the insolvent insurer.

5. Duringthe period from the coverage date until the election date:

(1) (a) Nether theguaranty association nor thereinsurer shall haveany rightsor
obligations under reinsurance contracts that the guaranty association has the right to
assume under subsection 3 of this section, whether for periods prior to or after the
cover age date;

(b) Neither thereceiver nor thereinsurer shall haveany rightsor obligationsunder
reinsurance contractsthat thereceiver hastheright to assume under subsection 4 of this
section with respect to the period after the cover age date, but their respectiverightsand
obligations for the period prior to the coverage date shall remain unchanged; and

(c) Therensurer, thereceiver, and the guaranty associations shall, to the extent
practicable, provide each other data and recordsreasonably requested; and

(2) Provided that oncethe guaranty association or thereceiver, asthe case may be,
has elected or declined to elect to assume a reinsurance contract, the parties rights and
obligations shall be governed by subsection 3, 4, or 9 of this section, as applicable.

6. (1) If aguaranty association doesnot elect to assumeareinsurance contract by
the election date under subsection 3 of this section, the guar anty association shall have no
rightsor obligations, in each casefor periodsboth beforeand after the coveragedate, with
respect to thereinsurance contract.

(2) If areceiver doesnot elect toassumearensurancecontract by theelection date
under subsection 4 of this section, the receiver and the reinsurer shall retain their
respective rights and obligations with respect to the reinsurance contract for the period
beforethecoveragedate, but shall havenorightsor obligationsto each other for theperiod
after the coverage date, except as provided in subsection 9 of this section.

(3) Whereaguaranty association or thereceiver, asthe case may be, doesnot elect
to assume a reinsurance contract covering insurance policies or annuitiesreferred to in
section 375.1178 by the election date, the reinsurance contract shall be terminated
retroactively effective on the cover age date and subsection 9 of this section shall apply.

7. When insurancepoliciesor annuitiesreferredtoin section 375.1178, or guar anty
association obligations with respect thereto, are transferred to an assuming insurer,
reinsurance on the policies or annuities may betransferred by the guaranty association,
in the case of contracts assumed under subsection 3 of this section, or thereceiver, in the
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case of contractsassumed under subsection 4 of thissection, asthe case may be, subject to
thefollowing:

(1) Unlessthereinsurer and theassuminginsurer agreeotherwise, thereinsurance
contract transferred shall not cover any new policiesof insuranceor annuitiesin addition
tothosetransferred;

(2) Theobligationsdescribed in subsections 3 and 4 of this section shall no longer
apply with respect to mattersarising after the effective date of thetransfer; and

(3) Noticeshall be given in writing, return receipt requested, by thetransferring
party to the affected reinsurer not less than thirty daysprior to the effective date of the
transfer.

8. Theprovisions of thissection shall, to the extent provided in sections 375.1150
t0 375.1246, super sedethe provisionsof any law or any affected reinsurance contract that
provides for or requires any payment of reinsurance proceeds, on account of losses or
eventsthat occur in periodsafter thecoveragedate, tothereceiver of theinsolvent insurer
or any other person. Thereceiver shall remain entitled to any amounts payable by the
reinsurer under the reinsurance contracts with respect to losses or events that occur in
periods prior to the coverage date, subject to the provisions of sections 375.1150 to
375.1246 including applicable setoff provisions.

9. When acontract reinsuringinsurancepoliciesor annuitiesreferred toin section
375.1178 isterminated under sections 375.1150 to 375.1246, the following procedur es set
forth in this subsection shall apply:

(1) Thereinsurer and thereceiver shall, upon written noticeto the other party to
the reinsurance contract no later than thirty days after the receipt by the reinsurer of
notice of termination, commence a mandatory negotiation and arbitration procedurein
accor dance with this subsection;

(2) Each party shall appoint an actuary to determine an estimated sum due as a
result of thetermination of thereinsurance contract calculated in away expected to make
the parties economically indifferent asto whether the reinsurance contract continues or
terminates, giving duer egard totheeconomic effectsof theinsolvency. Thesum shall take
intoaccount thepresent valueof futurecash flowsexpected under ther einsurancecontract
and bebased on a gross premium valuation of net liability using current assumptionsthat
reflect post-insolvency experience expectations, with no additional margins, net of any
amountspayableand receivable, with amarket valueadjustment tor eflect prematuresale
of assetsto fund the settlement;

(3 Within ninety days of the written request under subdivision (1) of this
subsection, each party shall provide the other party with its estimate of the sum dueasa



HB 525 6

160
161
162
163
164
165
166
167
168
169
170
171
172
173
174
175
176
177
178
179
180
181
182
183
184
185
186
187
188
189
190
191
192
193
194
195

result of thetermination of thereinsurance contract, together with all relevant documents
and other information supportingtheestimate. The partiesshall makeagood faith effort
to reach agreement on the sum due;

(4) If the parties are unableto reach agreement within ninety days following the
submission of materials required in subdivision (3) of this subsection, either party may
initiate ar bitration proceedingsasprovided in thereinsurancecontract. 1ntheevent that
thereinsurance contract does not contain an arbitration clause, either party may initiate
arbitration under thissubdivision by providingtheother party with awritten demand for
arbitration. The arbitration shall be conducted under the following procedures:

(@) Venuefor thearbitration shall be within the county of the court'sjurisdiction
or another location agreed to by the parties;

(b) Within thirty daysof theresponding party'sreceipt of thear bitration demand,
each party shall appoint an arbitrator who is a disinterested active or retired officer or
executive of alifeinsurance or reinsurance company, or other professional with no less
than ten years experiencein or relating to thefield of lifeinsurance or lifereinsurance.
Thetwo arbitratorsshall appoint an independent, impartial, disinterested umpirewhois
an active or retired officer or executive of a life insurance or reinsurance company, or
other professional with nolessthan ten years experiencein thefield of lifeinsurance or
lifereinsurance. |f thearbitratorsareunableto agree on an umpire, each arbitrator shall
providetheother with thenamesof threequalified individuals, each arbitrator shall strike
two names from the other'slist and the umpire shall be chosen by drawing lots from the
remaining individuals;

(c) Within sixty days following the appointment of the umpire, the parties shall,
unless otherwise ordered by the panel, submit to the arbitration panel their estimates of
the sum due as aresult of the termination of the reinsurance contract, together with all
relevant documents and other information supporting the estimate;

(d) Thetime periods set forth in paragraphs (a) to (c) of this subdivision may be
extended upon mutual agreement of the parties,

(e) The panel shall have all powers necessary to conduct the arbitration
proceedingsin afair and appropriate manner, including the power to request additional
information from theparties, authorizediscovery, hold hearings, and hear testimony. The
panel also may, if it deems necessary, appoint independent actuarial experts, the expense
of which shall be shared equally between the parties,

(5) An arbitration panel considering the matters set forth in this subsection shall
apply thestandards set forth in subdivision (2) of thissubsection and shall issueawritten
awar d specifying a net settlement amount duefrom oneparty or theother asaresult of the
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termination of thereinsurance contract. The supervising court shall confirm that award
absent proof of statutory groundsfor vacating or modifying arbitration awardsunder the
Federal Arbitration Act; and

(6) If thenet settlement amount agr eed or awar ded under thissubsection ispayable
by the reinsurer, the reinsurer shall pay the amount due to the estate subject to any
applicable setoff under section 375.1198. |f the net settlement amount agreed or awar ded
under this subsection is payable by the insurer, the reinsurer shall be deemed to have a
timely filed claim against the estate for that amount, which claim shall be paid under the
priority established in subsection 6 of section 375.1218. The guaranty associations shall
not be entitled to receive the net settlement amount, except to the extent they are entitled
to sharein the estate assets as creditor s of the estate, and shall have no responsibility for
the net settlement amount.

10. Except asotherwise provided in this section, nothing in this section shall:

(1) Alter or modify the terms and conditions of any reinsurance contract;

(2) Abrogate or limit any rights of any reinsurer to claim that it is entitled to
rescind areinsurance contract;

(3) Give a policyholder or beneficiary an independent cause of action against a
reinsurer that isnot otherwise set forth in the reinsurance contract;

(4) Limit or affect any guaranty association's rights as a creditor of the estate
against the assets of the estate; and

(5) Apply toreinsurance agreements covering property or casualty risks.
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