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FIRST REGULAR SESSION

HOUSE BILL NO. 991

96TH GENERAL ASSEMBLY

INTRODUCED BY REPRESENTATIVES LICHTENEGGER (Sponsor),
SCHUPP AND FUHR (Co-sponsors).

0126L.011 D. ADAM CRUMBLISS, Chief Clerk

AN ACT

To repeal section 429.016, RSMo, and to enact in lieu thereof one new section relating to
mechanic's liens.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Section 429.016, RSMo, is repealed and one new section enacted in lieu
thereof, to be known as section 429.016, to read as follows:

429.016. 1. The provisions of this section shall only apply to mechanic's liens asserted
against residential real property, other than mechanic's liens for the repair, remodeling, or
addition to owner-occupied residential property of four units or less which are governed by
section 429.013 and other applicable sections of this chapter.

2. Asused inthissection, theterm "residential real property" means any [parcel of real
estate, improved or unimproved, that is intended to be used or is used for the construction of
residential structures and related improvements which support the residential use of the land
where such residential structures are intended, upon completion, either to be occupied or sold
by the current owner. Such residential structures shall include any residential dwelling of four
unitsor less, whether or not aunit isoccupied by an owner, and shall also include any structures
consisting solely of residential condominiums, townhouses or cooperatives regardless of the
number of units. The definition of "residential real estate” shall exclude any mixed use or
planned unit devel opments except to the extent that any residential uses of such developments
are, or will be, located on separate, identifiable parcels from the nonresidential uses and then
only as to those residential uses. Residential real property shall aso include any streets,

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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sidewalks, utility services, improved common areas, or other facilities which are constructed
within the defined residential use structures or located on or within the separate and identifiable
parcelsidentified asfor residential use] new residential subdivision that hasnot been platted
or recorded or aresidential subdivision for which an application for final plat has been
submitted.

3. Except for any tradesper son who begins providing labor or materials after the
property owner postsanotice of sale, any person or entity, hereinafter referred to as claimant,
who seeks to retain the right to assert a mechanic's lien against residential real property,
hereinafter referred to as property, shall record anotice of rightsin the office of the recorder of
deedsfor the county in which the property islocated, not lessthan five calendar days prior to the
intended date of closing stated in a notice of intended sale as contemplated in this section.

4. Notwithstanding subsection 3 of this section, a claimant that is accurately identified
in any previously recorded notice of rights recorded as to the property isrelieved of its duty to
record a notice of rights.

5. If the last day to record the notice of rights falls on a Saturday, Sunday, or legal
holiday recognized by the state of Missouri, the notice of rights shall be recorded not later than
the next day that the office of the recorder of deedsis open for business.

6. Any claimant that fails to record such notice of rights shall be deemed to waive and
forfeit any right to assert amechanic's lien against such property. Despite any such waiver and
forfeiture of mechanic'slienrights, theclaimant shall retainall other rightsand remediesallowed
by law to collect payment for its work, labor, and materials. However, if the lien claimant,
under subdivision (3) of subsection 11 of this section, requests the property owner to
provide such claimant with a notice of sale and the owner failsto do so in sufficient time
for thelien claimant torecord itsnotice of rights, then the notice of saleisineffectiveasto
that lien claimant, and thelien claimant doesnot forfeit itsmechanic'slien rights; provided
such claimant shall provedelivery of hisor her request tothe property owner by certified
mail, process server, or any other delivery meansrequiring asignatureor other proof of
delivery.

7. Notwithstanding any other provision of this section except subsection 6 of this
section, anotice of rights recorded after the owner's conveyance of the property to abonafide
purchaser for value shall not be effective to preserve the claimant's mechanic'slien rightsto the
property. A lien claimant'sattorney'sfeesshall berecoverable. Such feesmay beset forth
on thelien claim, but shall beawar ded to the successful lien claimant. Thelien claimant's
attorney's fees shall be treated like interest. Interest is awarded at nine percent per
annum.
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8. The notice of rights shall comply with section 59.310 and be on aform substantially
asfollows:

NOTICE OF RIGHTS Date: The date of the document. Owner: ldentify Property
owner, as "Grantor" by correct name. Claimant: ldentify Claimant, as "Grantee" by correct
name, current address, contact persons, and current telephone number. Property: The legal
description of the property. Person Contracting with Claimant for Work: Identify person or
entity contractingwith Claimant by correct name, current address, and current tel ephone number.
Persons performing work for or supplying materials to Claimant: Claimant may, but is not
obligated to, identify any personsor entitieswhich have or will be performing work or supplying
materials on behalf of Claimant for the Property. Said persons or entities must be identified by
correct legal name, address, and current telephonenumber. A recorded noticecorrectly identifies
a person or entity so long as the identifying information in the notice is neither deceptively
similar to another person or entity reasonably likely to provide labor, materials, supplies, or
equipment for the improvement of property nor so deficient in information as to make it
unreasonably difficult to identify such person or entity. The form shall be signed by a person
authorized to execute the form on behalf of the claimant, and such signature shall be notarized.
The name of the person signing theform shall be printed legibly or typed immediately below the
signature.

9. Thenotice of rights shall be recorded by the claimant in the office of the recorder of
deeds of the county in which the property islocated. Therecorder of deeds shall charge a
nominal sum not to exceed fivedollars. Thereshall beafivedollar feetofileamechanic's
lien with the clerk regardless of the number of pages.

10. Therecorder of deedsshall record such notice of rightsin theland records and index
notice of rights such that owners shall be deemed grantors and claimants shall be deemed
grantees, and the grantor's signature shall not be required for recording.

11. (1) Any general contractor at thebeginning of any job shall providetherecord
title owner of residential real property, hereinafter the owner, a sworn affidavit of the
namesand addressesof all subcontractor sand material suppliersknown to beworkingon
the jobsite. The general contractor shall have a continuing obligation to update such
affidavit totheowner asto new subcontractorsor suppliers. If thegeneral contractor fails
to providethe owner with such affidavit, it shall bethe owner'saobligation to demand the
affidavit from the general contractor beforebeing obligated to pay the general contractor
inwholeor in part. If thegeneral contractor doesnot providetheaffidavit and theowner
does not demand the affidavit from the general contractor, then any notice of sale posted
shall beineffective asto any subcontractor or supplier who was actually known but not
notified. Any payments made by the owner to the general contractor are presumptively
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fraudulent asto subcontractor sand supplierswho wer e known but not so advised. If the
[record title owner of residential real property, hereinafter the] owner[,] has contracted with a
claimant for the performance or provision of work, labor, or materials for the improvement of
such property in order to facilitate the owner's sale of such property to a bonafide purchaser for
value as contemplated in this section, then the owner or such owner's designated agent shall
record anotice of intended sale in the office of the recorder of deedsfor the county in which the
property islocated. Thenoticeof intended saleshall berecorded not lessthan forty-five calendar
daysprior to the earliest calendar date the owner intendsto close on the sale of such property to
such purchaser. The notice of intended sale shall state the calendar date on which the owner
intendsto close on the sale of such property to such purchaser. Only one notice of intended sale
shall be recorded, even if the intended date of closing stated therein is postponed to a date later
than that stated in the notice of intended sale. If theclosing ispostponed, the owner shall be
obligated to advise all subcontractors and suppliers of the postponement and the new
closing date, if known. If the saleis postponed, any party not having timely filed a notice
of rights by the date of the original sale may file a notice of rights within five days of the
new saledate. The owner's, or its designated agent's, recording of anotice of intended sale as
tothe subject property, ascontemplated herein, isacondition precedent to aclaimant'sobligation
to record a notice of rights as to the subject property in order to retain a claimant's mechanic's
lien rights as to such property.

(2) The owner, or its designated agent, shall post on the subject property, or at an
entrance to the subject property, or at any jobsite office located at or near the subject property,
acopy of the owner's notice of intended sale.

(3) The owner, or its designated agent, shall provide any claimant with a copy of the
notice of intended sale and a copy of a legal description of the subject property, within five
calendar days after the date the owner, or its designated agent, receives awritten request for the
samefrom any such claimant. Theinformation contemplated herein shall betransmitted by U.S.
mail addressed to the claimant's registered agent or principal place of business or transmitted by
other commercially reasonable means. A claimant shall, in turn, provide any person or entity
withwhichit has contracted to perform or providework, labor, or materialsfor theimprovement
of the subject property with written noticein the sameform and manner, and containing the same
information, asthe written noticeissued by the owner, all within ten calendar days after the date
the claimant receives a written request for the same from any such person or entity. If a
subcontractor or supplier providesthe owner with awritten request to be advised of any
intended sale of the property and requeststhe owner to provide him or her with a copy of
the notice of sale and the owner fails to do so within five days of the request, the
subcontractor's or supplier's failure to timely file a notice of rights shall not cause the
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subcontractor or supplier to forfeit hisor her lien rights. The subcontractor or supplier
shall retain hisor her mechanic'slien rightsasthough no notice of salehad ever been filed.

(4) [If any owner, or its designated agent, failsto comply with the requirements of this
section, aclaimant shall be entitled to receive, asits sole and exclusive remedy for such failure
to comply with the section, the claimant's actual and reasonable costs, excluding attorney fees,
to obtain alegal description of the subject property necessary for the claimant to record its notice
of rights. The costs described in this section shall be lienable expenses. The owner's or its
designated agent'sfailureto post or mail or transmit theinformation contemplated in thissection
shall not relieve, and is not a condition precedent to, a claimant's obligation to record its notice
of right in order to retain claimant's mechanic lien rights as to such property.

(5) The] If the owner, or its designated agent, [shall not be liable to any claimant, or
other person, for any error, omission, or inaccuracy in the content of the information provided
and disclosed by the owner, or its designated agent, except as otherwise expressly provided in
thissection. If aclaimant receives acopy of the notice of intended sale and alegal description
of the subject property from the owner or itsdesignated agent as contemplated in this section and
the claimant relies in good faith upon the legal description and includes such legal description
in a notice of rights as required in this section, and the claimant's notice of rights otherwise
complieswith the requirements of this section, then any such claimant's notice of rights shall be
deemed to comply with the requirements of this section, and such claimant's right to assert a
mechanic's lien asto the subject residential real property shall be retained even if subsequently
it is determined that such legal description isin error or inaccurate as to the subject residential
real property] providesinaccurateinformation such that the subcontractor or the supplier
filesan ineffective notice of rightsattributableto inaccur ate information provided by the
owner, then thelien claimant retainsits mechanic'slien rights.

12. Therecording of anotice of rights shall not extend the time for filing amechanic's
lien as provided under section 429.080.

13. A [separate notice of rights shall be recorded for each lot or parcel of residential real
property upon which the claimant performs its work. Nothing herein shall be construed to
prohibit the claimant from providing a notice of rights covering multiple lots in the same
subdivisionif common ownership of lotsexists. If the] claimant [commencesits] commencing
work prior to or after the platting or subdivision of atract of land comprising residential real
property[, the claimant] is only required to record one notice of rights provided that the entire
tract of land upon which any such lien is to be asserted is described in such notice of rights.

14. [The claimant shall not be required to provide the notice required under section
429.100, but compliance with the requirements of this section shall not relieve the claimant of
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its duty to comply with all other applicable sections of this chapter, except as specifically
modified herein, in order to preserve, assert, and enforce its mechanic's lien rights.

15. For purposesof any mechanic'sliensagainst residential real property only, aclaimant
satisfies the just and true account requirement contained in section 429.080 by providing the
following information and documentation as part of itsmechanic'slien claimfiled with theclerk
of the circuit court:

(1) A photocopy of thefile-stamped notice of rightsand any renewal s of notice of rights
recorded by or identifying claimant;

(2) The name and address of the person or entity which claimant contracted with to
perform work on the property;

(3) A copy of any contract or contracts, purchase order or orders, or proposal or
proposals, hereinafter collectively referred to as agreements, and any agreed change orders or
modificationsto such agreement or agreements under which claimant performed itswork on the
property,

(4) Inthe absence of any written agreement or agreements, a general description of the
scope of work agreed to be performed by claimant on the property and the basisfor payment for
such work as agreed to by claimant and the contracting party;

(5) All invoices submitted by claimant for its work on the property;

(6) An accurate statement of account which shows all payments or credits against
amounts otherwise due to claimant for the work performed on the property and the calculation
or basis for the amount claimed by claimant in its mechanic's lien statement; and

(7) The last date that claimant performed any work or labor upon, or provided any
materials or equipment to, the property;

(8) The clamant shall attach a file-stamped copy of his or her notice of rights to
clamant's mechanic's lien statement if and when filed with the circuit clerk under section
429.080.

16.] Totheextent that any error in the information contained in the claimant's notice of
rights prejudices the owner, any lender, disbursing company, title insurance company, or
subsequent purchaser of the property, the claimant's rights to assert a mechanic's lien shall be
forfeited to the extent of the prejudice caused by such error.

[17.] 15. A person having an interest in any residential real property against which a
mechanic's lien has been filed may release such residential real property from any such
mechanic's lien by:

(1) Depositing in the office of the circuit clerk a sum of money, in cash or certified
check, an irrevocable letter of credit, which may be secured, issued by a federaly or
state-chartered bank, savings and loan association or savings bank, referred to hereafter as a
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bank, authorized to and doing business in the state of Missouri, or a surety bond issued by a
surety company authorized to do surety businessin the state of Missouri and having acertificate
of authority to do business with the United States government in accordance with 31 CFR
Section 223.1, in an amount not less than one hundred fifty percent of the amount of the
mechanic's lien being released; and

(2) Recording with the recorder of deeds and filing with the circuit clerk a certificate of
deposit signed by the circuit clerk which provides the following information:

(& Amount of money deposited, amount of the letter of credit deposited, or penal sum
of the bond deposited, along with the name and address of the bank issuing the letter of credit
or surety company issuing the bond, aswell asaservice addressfor the bank or surety company;

(b) Name of claimant, number assigned to the mechanic's lien being released, and the
amount of the mechanic's lien being released;

(c) Legal description of the property against which the mechanic's lien was filed;

(d) Name, address, and property interest of the person making the deposit of money,
providing the letter of credit or providing the surety bond; and

(e) A certification by the person making the deposit of money, providing the letter of
credit, or providing the surety bond that they have mailed a copy of the certificate of deposit to
the claimant at the address listed on the mechanic'slien being released, along with acopy of any
letter of credit or bond deposited by said person.

[18.] 16. Any surety bond deposited as substitute collateral shall obligate the surety
company, to the extent of the penal sum of the bond, to pay any judgment entered under section
429.210.

[19.] 17. Any letter of credit deposited as substitute collateral shall obligate the issuing
bank, to the extent of the amount of the letter of credit, to pay any judgment entered under
section 429.210.

[20.] 18. Upon release of the residential real property from a mechanic's lien by the
deposit of substitute collateral, the claimant's rights are transferred from the residential real
property to the substitute collateral.

[21.] 19. Upon determination of the amount of claimant's claim, if any, against the
substitute collateral, the court shall either:

(1) Order the circuit clerk to pay the claimant any sums awarded out of the deposited
funds and release any remainder to the person or entity who made the cash deposit;

(2) Order the bank to issue payment under theletter of credit for the awarded amount but
not exceeding the amount of the letter of credit;

(3) Render judgment against the surety company on the bond for the amount awarded
up to but not exceeding the penal sum of the bond; or
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(4) Releasethe substitute collateral al as deemed appropriate by the court.

[22.] 20. The deposit of substitute collateral and release of claimant's mechanic's lien
shall not modify any aspect of the priority of claimant's interest, claimant's burden of proving
compliance with the mechanic's lien statutes, or claimant's obligations with respect to
enforcement of its mechanic's lien claim, including, but not limited to, time for filing suit to
enforce and necessary parties to the suit to enforce. It is the intent only that the deposited
substitute collateral shall be the ultimate source of any potential recovery by claimant instead of
the funds generated by foreclosure of the residential real property.

[23. A release of a mechanic's lien under the deposit of substitute collateral shall not
relieve any claimant of potential liability for slander of title or otherwise due to the filing of
claimant's mechanic's lien.

24.] 21. The surety company for any bond or the bank which issued the letter of credit
deposited under this section shall bemadeaparty to any mechanic'slien enforcement actionwith
respect to any mechanic's lien released by the deposit of said bond or letter of credit.

[25. Any claimant may waiveitsright to assert amechanic'slien against residential real
property by executing apartial or full waiver of mechanic'slien rights, whether conditioned upon
receipt of payment or unconditional, provided that a waiver of mechanic's lien rights shall not
be deemed or interpreted to waive or release mechanic's lien rights in exchange for a payment
of less than the amount claimed due at that time unless such mechanic's lien waiver is an
unconditional, final mechanic's lien waiver in compliance with this section.

26. An unconditional, final lien waiver is a complete and absolute waiver of any
mechanic's lien rights against the residential real property described in the mechanic's lien
waiver, including any rights which might otherwise arise from remedia or additional labor,
services, or materials provided to the residential real property, or which might benefit the
residential real property, under either an initial agreement or a supplemental agreement entered
into by the same parties prior to the execution of the unconditional, final mechanic'slien waiver.

27. Anunconditional, final mechanic's lien waiver shall only be valid if itison aform
that is substantially as follows:

UNCONDITIONAL FINAL LIENWAIVER FORRESIDENTIAL REAL PROPERTY
Claimant (providelegal nameand address of Claimant) hereby fully, finally, and unconditionally
waives and rel eases any right to assert or enforce amechanic'slien claim against the residential
real property identified below for al work performed by Claimant prior to the date set forth
below and for any work hereafter performed by or on behalf of Claimant under any agreements
executed by Claimant prior to said date set forth below: (Provide legal description of the
Property) Claimant'slegal name and the name, title or position, address, and tel ephone number
of the person executing the unconditional final lien waiver on behalf of claimant shall be typed
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or legibly printed immediately above or bel ow the signature, and the date that the document was
signed shall be typed or legibly printed immediately adjacent to the signature.

28. A claimant executing an unconditional, final mechanic'slienwaiver for lessthanfull
consideration shall be bound by such mechanic's lien waiver asit relates to any rights to assert
amechanic's lien against the property, but such mechanic's lien waiver shall not constitute a
waiver or release of any other claim, remedy, or cause of action.

29. An unconditional, final mechanic's lien waiver meeting the requirements of this
section is valid and enforceable as to claimant's mechanic's lien rights as to the property
identified on the unconditional, final mechanic's lien waiver notwithstanding claimant'sfailure
to receive any promised payment or other consideration.

30. Any claimant who has recorded a notice of rights and who has been paid in full for
thework performed on the property shall timely execute an unconditional, final mechanic'slien
waiver, shall not unreasonably withhold such a waiver when circumstances require prompt
execution, and in no event shall fail to provide awaiver any later than five calendar days after
claimant's receipt of awritten request to do so by any person or entity. A claimant who failsor
refuses timely to execute an unconditional, final lien waiver when such claimant has been paid
in full for any labor, materias, services, or equipment supplied or used in the improvement to
the property shall be presumed liablefor slander of title and for any damages sustained asaresult
thereof, together with a statutory penalty of five hundred dollars.

31.] 22. The provisions of this section shall apply to any residential real property
conveyance closing on or after November 1, [2010] 2011.
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