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FIRST REGULAR SESSION

HOUSE BILL NO. 831

96TH GENERAL ASSEMBLY

INTRODUCED BY REPRESENTATIVES HOUGHTON (Sponsor), REDMON, SMITH (71), CAUTHORN,
KLIPPENSTEIN, JOHNSON, LAIR, KORMAN, ASBURY, HIGDON, LEACH, SCHARNHORST,
BROWN (116), OXFORD, POLLOCK, TILLEY, LONG AND SCHIEFFER (Co-sponsors).

1919L.011 D. ADAM CRUMBLISS, Chief Clerk

AN ACT

To amend chapter 407, RSMo, by adding thereto three new sections relating to direct mail
marketing.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Chapter 407, RSMo, isamended by adding thereto three new sections, to be
known as sections 407.2100, 407.2105, and 407.2110, to read as follows:

407.2100. Thisact shall beknown and may becited asthe" Do-Not-Offer Statewide
Registry Act".

407.2105. 1. Asused in thissection, the following terms shall mean:

(1) " Customer", any natural person who isage seventy or older, aresident of this
stateand whoisor may berequired topay for or to exchange consider ation for goodsand
services offered through direct mail marketing;

(2) "Direct mail marketer", any person who, for financial profit or commercial
purposesin connection with direct mail marketing, mailssolicitationsfor the sale of goods
or servicesto a customer when the customer isin this state or any person who directly
controls or supervises the conduct of a direct mail marketer. For the purposes of this
section, " commer cial purposes’ shall mean the sale or offer for sale of goods or services.
Direct mail marketer shall include, but not be limited to, a credit card company which
engages in the issuance of any credit card, credit plate, charge plate, courtesy card, or
other identification card or device which may be used to obtain a cash advance or aloan
or credit or to purchase or lease property or services on the credit of theissuer or of the

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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holder; and shall not include a debit card issued by a bank for the transfer, deposit and
withdrawal of fundsto and from a customer's bank account;

(3) " Direct mail marketing", any mailing which contains solicitationsfor the sale
of goodsor servicesand isdirected to a customer at hisor her residencewithin thisstate
by personal delivery;

(4) "Doing businessin thisstate", mailing or causing to be mailed any direct mail
marketing solicitation delivered to a residence by means of personal delivery from a
location in this state or from alocation outside of this state to a customer residing in this
state;

(5) "Goods and services', any goods and services, and shall include any real
property or any tangible personal property or services of any kind,;

(6) " Person", any natural person, association, partnership, firm, limited liability
company, corporation and its affiliates or subsidiariesor other business entity;

(7) "Unsolicited direct mail marketing” , any direct mail marketing mailing other
than a mailing:

(&) Toany customer with that customer'sprior expressinvitation or permission;

(b) By or on behalf of any person or entity with whom a customer has had a
businesscontact within the past onehundred eighty daysor acurrent businessor personal
relationship;

(c) By or on behalf of an entity organized under Chapter 501(c)(3) of the United
States Internal Revenue Code of 1986, as amended, while such entity is engaged in
fundraising to support the charitable purpose for which the entity was established
provided that a bona fide member of such exempt organization makes the contact;

(d) By or on behalf of any entity over which a federal agency has regulatory
authority to the extent that:

a. Subject tosuch authority, theentity isrequired to maintain alicense, per mit, or
certificateto sell or provide the mer chandise being offered; and

b. Theentity isrequired by law or rule to develop and maintain a do-not-offer
statewideregistry database;

(e) By a natural person responding to a referral, or working from his or her
primary residence, or a person licensed by the state of Missouri to carry out a trade,
occupation or profession who is setting or attempting to set an appointment for actions
relating to that licensed trade, occupation or profession within the state or counties
contiguousto the state.

2. Theattorney general shall establish and providefor the operation of a database
to compile a list of addresses, post office boxes, or other locations of mail delivery of
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customer swho object toreceiving direct mail marketing. Theattorney general shall have
such database in operation no later than July 1, 2012.

3. Nolater than January 1, 2012, the attor ney general shall promulgate rulesand
regulations gover ning the establishment of a do-not-offer statewide registry database as
he or she deems necessary and appropriateto fully implement the provisions of sections
407.2100t0 407.2110. Therulesand regulations shall include those which:

(1) Specify the methods by which each customer may give notice to the attorney
general or itscontractor of hisor her objection toreceiving such direct mail marketing or
revocation of such notice. Thereshall beno cost tothe customer for joining the database;

(2) Specify thelength of timefor which a notice of objection shall be effective and
the effect of a change of address on such notice;

(3) Specify themethodsby which such objectionsand revocationsshall becollected
and added to the database;

(4) Specify themethods by which any person or entity desiringto send direct mail
marketing will obtain access to the database as required to avoid sending direct mail
mar ketingto customer sincluded in thedatabase, includingthecost assessed tothat person
or entity for accessto the database;

(5) Specify such other mattersrelating to the database that the attorney general
deemsdesirable.

4. If the Federal Communications Commission establishes a single national
database of addresses of customers who object to receiving direct mail marketing, the
attorney general shall include that part of such single national database that relates to
Missouri in the database established under this section.

5. Information contained in the database established pursuant to this section shall
be used only for the purpose of compliance with section 407.2100 and this section or in a
proceeding or action under section 407.2110. Such information shall not be considered a
public record under chapter 610.

6. In April, July, October, and January of each year, theattor ney general shall be
encour aged to obtain subscription listingsof customersin thisstatewho havearranged to
beincluded on any national no-direct mail marketing list and add those namesto the do-
not-offer statewideregistry.

7. Theattor ney gener al may utilizemoneysappropriated from general revenueand
moneys appropriated from the merchandising practices revolving fund established in
section 407.140 for the purposes of establishing and oper ating the do-not-offer statewide
database.
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8. Any ruleor portion of arule, asthat term is defined in section 536.010 that is
created under the authority delegated in sections 407.2100 to 407.2110 shall become
effectiveonly if it complieswith and issubject to all of the provisions of chapter 536, and,
if applicable, section 536.028. Thissection and chapter 536 arenonsever ableand if any of
the power s vested with the general assembly pursuant to chapter 536, to review, to delay
the effective date, or to disapprove and annul a rule are subsequently held
unconstitutional, then thegrant of rulemakingauthority and any ruleproposed or adopted
after August 28, 2011, shall beinvalid and void.

407.2110. 1. Theattorney general may initiate proceedingsrelating to a knowing
violation or threatened knowing violation of sections 407.2100 to 407.2110. Such
proceedings may include, without limitation, an injunction, a civil penalty up to a
maximum of fivethousand dollarsfor each knowing violation and additional relief in any
court of competent jurisdiction. The attorney general may issue investigative demands,
issue subpoenas, administer oaths and conduct hearings in the course of investigating a
violation of section 407.1098 or 407.1104.

2. Any person who hasreceived morethan one direct mail marketing solicitation
within any twelve-month period by or on behalf of the same person or entity in violation
of sections 407.2100 to 407.2110 may either:

(1) Bringan action to enjoin such violation;

(2) Bringan actiontorecover for actual monetary lossfrom such knowingviolation
or to receive up to five thousand dollars in damages for each such knowing violation,
whichever isgreater; or

(3) Bringboth such actions.

3. It shall beadefensein any action or proceeding brought pursuant to thissection
that the defendant has established and implemented, with due car e, reasonable practices
and procedures to effectively prevent direct mail marketing solicitationsin violation of
sections 407.2100 to 407.2110.

4. No action or proceeding may be brought under to this section:

(1) Morethan two yearsafter the person bringing the action knew or should have
known of the occurrence of the alleged violation; or

(2) Morethan two yearsafter thetermination of any proceeding or action arising
out of the same violation or violations by the state of Missouri, whichever islater.

5. A court of thisstate may exer cise personal jurisdiction over any nonresident or
his or her executor or administrator as to an action or proceeding authorized by this
section in the manner otherwise provided by law.
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28 6. Theremedies, duties, prohibitions, and penaltiesof sections407.2100t0407.2110
29 arenot exclusiveand arein addition to all other causes of action, remedies and penalties
30 provided by law.

31 7. No provider of direct mail marketing service shall be held liable for violations
32 of sections 407.2100 to 407.2110 committed by other personsor entities.
33 8. Sections407.2100 and 407.2105 and this section shall take effect on July 1, 2012.
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