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FIRST REGULAR SESSION

HOUSE BILL NO. 530

96TH GENERAL ASSEMBLY

INTRODUCED BY REPRESENTATIVES KANDER (Sponsor), BARNES, SCHUPP, WEBBER,
RICHARDSON, KELLY (24) AND JONES (117) (Co-sponsors).

0518L.02I D. ADAM CRUMBLISS, Chief Clerk

AN ACT

To amend chapter 537, RSMo, by adding thereto nine new sections relating to the public fraud
prevention act.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Chapter 537, RSMo, isamended by adding thereto nine new sections, to be
known as sections 537.800, 537.802, 537.804, 537.806, 537.808, 537.810, 537.812, 537.814,
and 537.816, to read as follows:

537.800. Sections 537.800 to 537.816 shall be known as the " Public Fraud
Prevention Act".

537.802. 1. Asused in this section the following terms shall mean:

(1) "Claim", includes any request or demand, whether under a contract or
otherwise, for money or property and whether or not the state hastitle to the money or
property, that:

(a) Ispresented to an officer, employee, or agent of the state; or

(b) Ismadeto a contractor, grantee, or other recipient, if the money or property
isto be spent or used on the state's behalf or to advance a state program or interest, and
if the state:

(i) Providesor hasprovided any of themoney or property requested or demanded;
or

(it) Will reimburse such contractor, grantee, or other recipient for any portion of
the money or property which isrequested or demanded; and

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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(c) Doesnot includerequestsor demandsfor money or property that the state has
paid to an individual ascompensation for state employment or asan income subsidy with
no restrictions on that individual's use of the money or property;

(2) "Knowing" or "knowingly", that a person, with respect to infor mation:

(a) Hasactual knowledge of the information;

(b) Actsin deliberate ignorance of thetruth or falsity of the information; or

(c) Actsinrecklessdisregard of thetruth or falsity of the information;

and requires no proof of specific intent to defraud,;

(3 "Material", having a natural tendency to influence, or be capable of
influencing, the payment or receipt of money or property;

(4) " Obligation" , an established duty, whether or not fixed, arising from an express
or implied contractual, grantor -grantee, or licensor -licenseer elationship, from afee-based
or similar relationship, from statute or regulation, or from the retention of any

over payment;

(5) "Person", any natural person, partnership, corporation, association, or other
legal entity;

(6) " State", the state of Missouri, any of its agencies, boards, or commissions.

537.804. 1. Any person who:

(1) Knowingly presents, or causesto be presented, afalse or fraudulent claim for
payment or approval;

(2) Knowingly makes, uses, or causes to be made or used, a false record or
statement material to afalse or fraudulent claim;

(3) Conspiresto commit aviolation of any provision of this subsection;

(4) Has possession, custody, or control of property or money used, or to be used,
by the state and, knowingly delivers, or causesto bedelivered, lessthan all of that money
or property;

(5) Isauthorized tomakeor deliver adocument certifyingreceipt of property used,
or tobeused, by thestateand, intendingto defraud the state, makesor deliversthereceipt
without completely knowing that the information on thereceipt istrue;

(6) Knowingly buys, or receives as a pledge of an obligation or debt, public
property from an officer or employee of the state who lawfully may not sell or pledge
property;

(7) Knowingly makes, uses, or causes to be made or used, a false record or
statement material to an obligation to pay or transmit money or property to the state or
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knowingly concealsor knowingly and improperly avoidsor decreasesan obligation to pay
or transmit money or property to the state;

isliableto the statefor acivil penalty of not lessthan five thousand dollarsand not more
than ten thousand dollar s, asadjusted by the Federal Civil PenaltiesInflation Adjustment
Act of 1990, 28 U.S.C. 2461, plus three times the amount of damages which the state
sustains because of the act of that person.

2. If thecourt findsthat:

(1) The person committing the violation of this section furnished officials of the
state responsible for investigating false claims violations with all information known to
such person about the violation within thirty days after the date on which the defendant
first obtained the infor mation;

(2) Such person fully cooperated with any investigation of such violation; and

(3) At thetime such person furnished the state with the information about the
violation, no criminal prosecution, civil action, or administrative action had commenced
with respect to such violation, and the person did not have actual knowledge of the
existence of an investigation into such violation;

the court may assess not less than two times the amount of damages which the state
sustainsbecause of theact of the person. A person violating thissection shall also beliable
to the statefor the costs of a civil action brought to recover any such penalty or damages.

3. Any information furnished under subdivisions (1) to (3) of subsection 3 of this
section shall be exempt from disclosure under 5 U.S.C. 552 and chapter 610.

4. This section does not apply to claims, records, or statements made under the
Internal Revenue Code of 1986, as amended.

537.806. 1. The attorney general diligently shall investigate a violation under
section 537.802. If the attorney general finds that a person has violated or is violating
section 537.802, theattor ney general may bringacivil action under thissection against the
per son.

2. A person may bringacivil action for aviolation of section 537.802 for the per son
and for the state. Theaction shall be brought in the name of the state. Theaction may be
dismissed only if the court and the attor ney general give written consent to the dismissal
and their reasonsfor consenting.

3. A copy of the complaint and written disclosure of substantially all material
evidence and information the person possesses shall be served on the state under the
attorney general. The complaint shall befiled in camera, shall remain under seal for at
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least sixty days, and shall not be served upon the defendant until thecourt soorders. The
attorney general may elect tointerveneand proceed with theaction within sixty daysafter
it recelves both the complaint and the material evidence and information.

4. Theattor ney general may, for good causeshown, movethecourt for an extension
of the time during which the complaint remains under seal under subsection 3 of this
section. Any such motion may be supported by affidavitsor other submissionsin camera.

5. Before expiration of the sixty-day period or any extensions obtained under
subsection 4 of this section, the attorney general shall:

(1) Proceed with the action, in which case the action shall be conducted by the
attorney general; or

(2) Notifythecourt that it declinestotakeover theaction, in which casethe person
bringing the action shall havetheright to conduct the action.

6. When a person brings an action under this section, no person other than the
attorney general shall interveneor bringarelated action based on thefactsunderlyingthe
pending action.

537.808. 1. If theattorney general electsto proceed with the action authorized by
section 537.806, heor sheshall havetheprimary responsibility for prosecuting theaction,
and shall not bebound by an act of the person bringing theaction. Such person shall have
the right to continue as a party to the action, subject to the limitations set forth in
subsection 2 of this section.

2. Theattorney general may dismissthe action notwithstanding the obj ections of
the person initiating the action if the person has been notified by the attorney general of
thefiling of the motion and the court has provided the person with an opportunity for a
hearing on the motion.

3. Theattorney general may settle the action with the defendant notwithstanding
the objections of the person initiating the action if the court determines, after a hearing,
that the proposed settlement isfair, adequate, and reasonableunder all thecircumstances.
Upon a showing of good cause, such hearing may be held in camera.

4. Upon a showing by the attorney general that unrestricted participation during
the course of the litigation by the person initiating the action would interfere with or
unduly delay the attorney general's prosecution of the case, or would be repetitious,
irrelevant, or is for purposes of harassment, the court may, in its discretion, impose
limitations on the person's participation, such as:

(1) Limiting the number of withessesthe person may call;

(2) Limitingthelength of the testimony of witnesses;

(3) Limiting the person’'s cross-examination of witnesses; or
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(4) Otherwiselimiting the participation by the person in thelitigation.

5. Upon a showing by the defendant that unrestricted participation during the
course of the litigation by the person initiating the action would be for purposes of
harassment, or would causethedefendant undueburden or unnecessary expense, thecourt
may limit the participation by the person in thelitigation.

6. If the attorney general elects not to proceed with the action, the person who
initiated the action shall have the right to conduct the action. If the attorney general so
requests, it shall be served with copies of all pleadings filed in the action and shall be
supplied with copiesof all deposition transcriptsat the attor ney general’'sexpense. When
a person proceedswith the action, the court, without limiting the status and rights of the
person initiating the action, may nevertheless permit the attorney general to intervene at
alater date upon a showing of good cause.

7. Whether or not the attorney general proceedswith the action, upon a showing
by theattorney general that certain actionsof discovery by the person initiatingtheaction
would interfere with the attorney general'sinvestigation or prosecution of a criminal or
civil matter arising out of the samefacts, the court may stay such discovery for aperiod of
not more than sixty days. Such showing shall be conducted in camera. The court may
extend thesixty-day period upon afurther showingin camerathat theattor ney general has
pursued thecriminal and civil investigation or proceedingswith reasonablediligenceand
any proposed discovery in thecivil action will interferewith the ongoing criminal or civil
investigation or proceedings.

8. Notwithstanding claimsauthorized under section 537.806, the attor ney general
may elect to pursue its claim through any alternate remedy available to the attorney
general, including any administrative proceeding to deter mine a civil monetary penalty.
If any such alternateremedy is pursued in another proceeding, the person initiating the
action under section 537.806 shall havethe samerightsin such proceeding as such person
would have had if the action had continued under this section. Any finding of fact or
conclusion of law madein such other proceeding that hasbecomefinal shall be conclusive
on all partiesto an action under this section. For purposes of the preceding sentence, a
findingor conclusion isfinal if it hasbeen finally determined on appeal totheappropriate
court, if all time for filing such an appeal with respect to the finding or conclusion has
expired, or if thefinding or conclusion is not subject to judicial review.

537.810. 1. If the attorney general proceeds with an action brought by a person
under section 537.806, such per son shall receive at least fifteen percent but not morethan
twenty-fiveper cent of theproceedsof theaction or settlement of theclaim, dependingupon
the extent to which the person substantially contributed to the prosecution of the action.
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Where the action is one which the court finds to be based primarily on disclosures of
specific information, other than information provided by the person bringing the action,
relating to allegations or transactionsin a criminal, civil, or administrative hearing, in a
congressional, administrative, or Government Accounting Office or state agency report,
hearing, audit, or investigation, or from the news media, the court shall award such sums
asit considers appropriate, but in no case more than ten percent of the proceeds, taking
into account the significance of the information and the role of the person bringing the
action in advancing the caseto litigation. Any payment madeto a person under thefirst
or second sentence of this subsection shall be made from the proceeds. Any such person
shall also receive an amount for reasonable expenses which the court finds to have been
necessarilyincurred, plusreasonableattor neys feesand costs. All such expenses, fees, and
costs shall be awar ded against the defendant.

2. If the attorney general does not proceed with an action brought by a person
under section 537.806, the per son bringing the action or settling the claim shall receivean
amount which thecourt decidesisreasonablefor collectingthecivil penalty and damages.
Theamount shall not belessthan twenty-five per cent and no morethan thirty percent of
the proceeds of the action or settlement and shall be paid out of such proceeds. Such
per son shall also receive an amount for reasonable expenseswhich the court findsto have
been necessarily incurred, plus reasonable attorneys fees and costs. All such expenses,
fees, and costs shall be awar ded against the defendant.

3. Whether or not the attorney general proceedswith theaction, if the court finds
that theaction wasbrought by a per son who planned and initiated the violation of section
537.804 upon which the action was brought, then the court may, to the extent the court
considers appropriate, reduce the share of the proceeds of the action which the person
would otherwisereceiveunder subsection 1 or 2 of thissection, takingintoaccount therole
of that personin advancingthecasetolitigation and any relevant cir cumstancespertaining
totheviolation. If the person bringing theaction isconvicted of criminal conduct arising
from hisor her rolein theviolation of section 537.804, that per son shall bedismissed from
thecivil action and shall not receiveany shar eof the proceedsof theaction. Such dismissal
shall not pregjudice theright of the attorney general to continue the action.

4. If theattor ney general doesnot proceed with the action and the person bringing
the action conducts the action, the court may award to the defendant its reasonable
attorneys feesand expensesif thedefendant prevailsin theaction and thecourt findsthat
the claim of the person bringing the action was clearly frivolous, clearly vexatious, or
brought primarily for purposes of harassment.
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5. A person other than theattor ney general shall not bring an action under section
537.806 that isbased on allegationsor transactionsthat arethe subject of acivil suit or on
administrative proceedingin which thestateor thefederal government isalready aparty.
The court shall dismissany such action.

6. Nocourt shall havejurisdiction over an action under section 537.806 based upon
the public disclosure of allegations or transactionsin a criminal, civil, or administrative
hearing, in a congressional, state legisative, administrative or Government Accounting
Office report, hearing, audit, or investigation, or the news media, unless the action is
brought by the attorney general or the person bringing the action isan original sour ce of
theinformation. For purposes of this subsection " original source" means an individual
who hasdirect and independent knowledgeof theinfor mation on which theallegationsare
based and voluntarily provided the information to the attorney general beforefiling an
action under section 537.806 which is based on the infor mation.

7. Thestateshall not beliablefor any expenseswhich a person incursin bringing
an action under section 537.806.

537.812. 1. A civil action brought under section 537.806 may not be brought:

(1) Morethan six yearsafter the date on which the violation of section 537.804 is
committed; or

(2) Morethan threeyearsafter the date when facts material to theright of action
are known or reasonably should have been known by the state official charged with the
responsibility toact in thecircumstances, but in no event mor ethan ten year safter thedate
on which the violation is committed, whichever occurslast.

2. If theattorney general electsto intervene and proceed with an action brought
under section 537.806, the state may file its own complaint or amend the complaint of a
person who has brought an action under section 537.806 to clarify or add detail to the
claimsin which the state isintervening and to add any additional claims with respect to
which thestatecontendsitisentitled torelief. For statuteof limitationspur poses, any such
state pleading shall relate back to the filing date of the complaint of the person who
originally brought the action, to the extent that the claim of the state arises out of the
conduct, transactions, or occurrences set forth, or attempted to be set forth, in the prior
complaint of that person.

3. Inany action brought under section 537.806, the person or theattor ney general
shall berequired to proveall essential elementsof the cause of action, including damages,
by a preponderance of evidence.

4. Notwithstanding any other provision of law, the Federal Rules of Criminal
Procedure, or the Federal Rules of Evidence, a final judgment rendered in favor of the
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state in any criminal proceeding charging fraud or false statements, whether upon a
verdict after trial or upon a plea of guilty or nolo contendere, shall estop the defendant
from denying the essential elements of the offense in any action which involves the same
transaction asin the criminal proceeding and which is brought under section 537.804.

5. Any action brought under section 537.806 may be brought in any circuit court
in which the defendant or, in the case of multiple defendants, any one defendant can be
found, resides, transacts business, or in which any act proscribed by section 537.806
occurred. In addition, the federal district courts shall have jurisdiction over any action
brought under thelawsof any state or local gover nment if the action arisesfrom the same
transaction or occurrence as an action brought under 31 U.S.C. 3730.

6. With respect tothe state or any local gover nment that isnamed as a co-plaintiff
with the United States in an action brought under section 537.806, a seal on the action
ordered by the court under subsection 3 of section 537.806 shall not precludethe state or
the person bringing the action from serving the complaint, any other pleadings, or the
written disclosure of substantially all material evidence and information by the person
bringing theaction on thelaw enfor cement authoritiesthat areauthorized under statelaw
or local ordinancetoinvestigate and prosecute such actionson behalf of the state or local
government, except that such seal appliesto the law enfor cement authorities so served to
the same extent asthe seal appliesto the other partiesin the action.

537.814. 1. Whenever the attorney general, or adesignee, for the purposes of this
section, hasreason to believe that any person may bein possession, custody, or control of
any documentary material or information relevant to a public fraud prevention act
investigation, the attorney general, or a designee, may, before commencing a civil
proceeding under section 537.806 or making an election under section 537.808, issue in
writing and cause to be served upon such person, a civil investigative demand requiring
such person:

(1) Toproduce such documentary material for inspection and copying;

(2) Toanswer inwritingwritten interrogatorieswith respect to such documentary
material or information;

(3) Togiveoral testimony concer ning such documentary material or information;
or

(4) Tofurnish any combination of such material, answers, or testimony.

Theattor ney gener al may delegatetheauthority toissuecivil investigativedemandsunder
this subsection. Whenever a civil investigative demand is an express demand for any
product of discovery, the attorney general shall cause to be served, in any manner
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authorized by this section, a copy of such demand upon the person from whom the
discovery was obtained and shall notify the per son to whom such demand isissued of the
date on which such copy was served. Any information obtained by the attorney general
or a designee of the attorney general under this section may be shared with any qui tam
relator if the attorney general or designee determineit isnecessary as part of any public
fraud prevention act investigation.

2. Each civil investigative demand issued under subsection 1 of this section shall
state the nature of the conduct constituting the alleged violation of the public fraud
prevention act which isunder investigation, and the applicable provision of law alleged to
be violated.

3. If such demand isfor theproduction of documentary material, thedemand shall:

(1) Describe each class of documentary material to be produced with such
definiteness and certainty asto permit such material to befairly identified;

(2) Prescribe a return date for each such class which will provide a reasonable
period of time within which the material so demanded may be assembled and made
availablefor inspection and copying; and

(3) Identify the public fraud prevention act investigator to whom such material
shall be made available.

4. 1f such demand isfor answersto written interrogatories, the demand shall:

(1) Set forth with specificity the written interrogatoriesto be answer ed;

(2) Prescribethe dates at which time answersto written interrogatories shall be
submitted; and

(3) ldentify the public fraud prevention act investigator to whom such answers
shall be submitted.

5. If such demand isfor the giving of oral testimony, the demand shall:

(1) Prescribe adate, time, and place at which oral testimony shall be commenced;

(2) ldentify a public fraud prevention act investigator who shall conduct the
examination and the custodian to whom the transcript of such examination shall be
submitted;

(3) Specify that such attendance and testimony are necessary to the conduct of the
investigation;

(4) Notify the person receiving the demand of theright to be accompanied by an
attorney and any other representative; and

(5) Describe the general purpose for which the demand is being issued and the
general nature of the testimony, including the primary areas of inquiry, which will be
taken pursuant to the demand.
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6. Any civil investigative demand issued under this section which is an express
demand for any product of discovery shall not bereturned or returnableuntil twenty days
after a copy of such demand has been served upon the person from whom the discovery
was obtained.

7. Thedateprescribed for thecommencement of oral testimony pursuant to acivil
investigative demand issued under this section shall be a datewhich isnot lessthan seven
days after the date on which demand isreceived, unlessthe attorney general or designee
deter minesthat exceptional circumstancesar e present which warrant thecommencement
of such testimony within alesser period of time.

8. Theattorney general shall not authorizetheissuance under thissection of more
than onecivil investigativedemand for or al testimony by thesameper son unlesstheper son
requestsotherwiseor unlessthe attorney general, after investigation, notifiesthat person
in writing that an additional demand for oral testimony isnecessary.

537.816. 1. Any employee, contractor, or agent shall be entitled to all relief
necessary to makethat employee, contractor, or agent whole, if that employee, contractor,
or agent isdischarged, demoted, suspended, threatened, harassed, or in any other manner
discriminated against in the terms and conditions of employment because of lawful acts
doneby theemployee, contractor, or agent on behalf of theemployee, contractor, or agent
or associated othersin furtherance of other effortsto stop oneor moreviolationsof section
537.804.

2. Relief under subsection 1 of this section shall include reinstatement with the
same seniority status that employee, contractor, or agent would have had but for the
discrimination, two times the amount of back pay, interest on the back pay, and
compensation for any special damagessustained asar esult of thediscrimination, including
litigation costs and reasonable attorneys fees. An action under this section may be
brought in the appropriate court for therelief provided in this subsection.
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