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SECOND REGULAR SESSION

HOUSE BILL NO. 2188

95TH GENERAL ASSEMBLY

INTRODUCED BY REPRESENTATIVE DIEHL.
5134L.01I D. ADAM CRUMBLISS, Chief Clerk

AN ACT

To repeal section 288.034, RSMo, and to enact in lieu thereof one new section relating to
unemployment compensation.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Section 288.034, RSMo, is repealed and one new section enacted in lieu
thereof, to be known as section 288.034, to read as follows:

288.034. 1. "Employment" means service, including service in interstate commerce,
performed for wages or under any contract of hire, written or oral, express or implied, and
notwithstanding any other provisions of this section, service with respect to which a tax is
required to be paid under any federal unemployment tax law imposing atax against which credit
may be taken for contributions required to be paid into a state unemployment fund or which, as
acondition for full tax credit against the tax imposed by the Federal Unemployment Tax Act,
isrequired to be covered under this law.

2. Theterm"employment" shall include anindividual'sentire service, performed within
or both within and without this state if:

(1) Theserviceislocalized in this state; or

(2) Theserviceisnot localized in any state but some of the serviceis performed in this
state and the base of operations, or, if there is no base of operations, then the place from which
such service is directed or controlled, is in this state; or the base of operations or place from
which such serviceisdirected or controlled isnot in any state in which some part of the service
is performed but the individual's residence isin this state.

3. Service performed by an individual for wages shall be deemed to be employment
subject to this law:

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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(1) If covered by anelectionfiled and approved pursuant to subdivision (2) of subsection
3 of section 288.080;

(2) If covered by an arrangement pursuant to section 288.340 between the division and
the agency charged with the administration of any other state or federal unemployment insurance
law, pursuant to which all services performed by anindividual for an employing unit are deemed
to be performed entirely within this state.

4. Service shall be deemed to be localized within a state if the service is performed
entirely within such state; or the serviceis performed both within and without such state, but the
service performed without such stateisincidental to theindividual's service within the state; for
example, istemporary or transitory in nature or consists of isolated transactions.

5. Service performed by an individual for remuneration shall be deemed to be
employment subject to this law unless it is shown to the satisfaction of the division that such
services were performed by an independent contractor. In determining the existence of the
independent contractor rel ationship, the common law of agency right to control shall be applied.
The common law of agency right to control test shall include but not belimited to: if thealleged
employer retains the right to control the manner and means by which the results are to be
accomplished, the individual who performs the service is an employee. If only the results are
controlled, the individual performing the service is an independent contractor.

6. Theterm"employment" shall include service performed for wages as an agent-driver
or commission-driver engaged in distributing meat products, vegetable products, fruit products,
bakery products, beverages (other than milk), or laundry or dry-cleaning services, for hisor her
principal; or asatraveling or city salesman, other than as an agent-driver or commission-driver,
engaged upon afull-time basisin the solicitation on behalf of, and thetransmission to, hisor her
principal (except for sideline sales activities on behalf of some other person) of orders from
wholesalers, retailers, contractors, or operators of hotels, restaurants, or other similar
establishments for merchandise for resale or supplies for use in their business operations,
provided:

(1) The contract of service contemplates that substantially all of the services are to be
performed personally by such individual; and

(2) Theindividual doesnot haveasubstantial investment in facilitiesused in connection
with the performance of the services (other than in facilities for transportation); and

(3) The services are not in the nature of a single transaction that is not part of a
continuing relationship with the person for whom the services are performed.

7. Service performed by an individua in the employ of this state or any political
subdivision thereof or any instrumentality of any one or more of the foregoing which iswholly
owned by this state and one or more other states or political subdivisions, or any service
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performed in the employ of any instrumentality of this state or of any political subdivision
thereof, and one or more other states or political subdivisions, provided that such service is
excluded from "employment" as defined in the Federa Unemployment Tax Act by Section
3306(c)(7) of that act and is not excluded from "employment" pursuant to subsection 9 of this
section, shall be "employment" subject to this law.

8. Service performed by an individual inthe employ of acorporation or any community
chest, fund, or foundation organi zed and operated exclusively for religious, charitabl e, scientific,
testing for public safety, literary, or educational purposes, or for the prevention of cruelty to
children or animals, no part of the net earnings of which inures to the benefit of any private
shareholder or individual, or other organization described in Section 501(c)(3) of the Internal
Revenue Code which is exempt from income tax under Section 501(a) of that code if the
organization had four or more individuals in employment for some portion of aday in each of
twenty different weeks whether or not such weeks were consecutive within a calendar year
regardless of whether they were employed at the same moment of time shall be "employment”
subject to this law.

9. For the purposes of subsections 7 and 8 of this section, the term "employment"” does
not apply to service performed:

(1) In the employ of a church or convention or association of churches, or an
organization which is operated primarily for religious purposes and which is operated,
supervised, controlled, or principally supported by a church or convention or association of
churches; or

(2) By aduly ordained, commissioned, or licensed minister of achurch in the exercise
of such minister'sministry or by amember of areligious order in the exercise of dutiesrequired
by such order; or

(3) Inthe employ of agovernmental entity referred to in subdivision (3) of subsection
1 of section 288.032 if such serviceis performed by an individual in the exercise of duties:

(&) Asan elected officidl,;

(b) Asamember of alegidative body, or amember of thejudiciary, of astateor political
subdivision;

(c) Asamember of the state national guard or air national guard;

(d) Asanemployeeserving onatemporary basisin caseof fire, storm, snow, earthquake,
flood or similar emergency;

(e) Inaposition which, under or pursuant to the laws of this state, isdesignated as (i) a
major nontenured policy-making or advisory position, or (ii) a policy-making or advisory
position the performance of the duties of which ordinarily does not require morethan eight hours
per week; or
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(4) Inafacility conducted for the purpose of carrying out aprogram of rehabilitation for
individual swhose earning capacity isimpaired by age or physical or mental deficiency or injury
or providing remunerativework for individual swho because of their impaired physical or mental
capacity cannot be readily absorbed in the competitive labor market, by an individual receiving
such rehabilitation or remunerative work; or

(5) As part of an unemployment work-relief or work-training program assisted or
financed inwholeor in part by any federal agency or an agency of astate or political subdivision
thereof, by an individual receiving such work relief or work training; or

(6) By aninmate of acustodia or penal institution; or

(7) Inthe employ of aschool, college, or university, if such serviceis performed (i) by
astudent who isenrolled and isregularly attending classes at such school, college, or university,
or (ii) by the spouse of such a student, if such spouse is advised, at the time such spouse
commences to perform such service, that (I) the employment of such spouse to perform such
service is provided under a program to provide financial assistance to such student by such
school, college, or university, and (1) such employment will not be covered by any program of
unemployment insurance.

10. Theterm "employment" shall include the service of an individual who is acitizen
of the United States, performed outside the United States (except in Canada), if:

(1) Theemployer'sprincipal placeof businessinthe United Statesislocated in thisstate;
or

(2) Theemployer has no place of businessin the United States, but:

(@ Theemployer isanindividual who isaresident of this state; or

(b) The employer is a corporation which is organized under the laws of this state; or

(c) The employer isa partnership or atrust and the number of the partners or trustees
who areresidentsof thisstateisgreater than the number who areresidents of any one other state;
or

(3) None of the criteria of subdivisions (1) and (2) of this subsection is met but the
employer has elected coverage in this state or, the employer having failed to elect coveragein
any state, the individual hasfiled a claim for benefits, based on such service, under the law of
this state;

(4) Asused in this subsection and in subsection 11 of this section, the term "United
States’ includes the states, the District of Columbia and the Commonwealth of Puerto Rico.

11. An"American employer”, for the purposes of subsection 10 of this section, means
apersonwhoiis:

(1) Anindividual who isaresident of the United States; or



H.B. 2188 S

125
126
127
128
129
130
131
132
133
134
135
136
137
138
139
140
141
142
143
144
145
146
147
148
149
150
151
152
153
154
155
156
157
158
159

(2) A partnership, if two-thirds or more of the partners are residents of the United States;
or

(3) A trust, if al of the trustees are residents of the United States; or

(4) A corporation organized under the laws of the United States or of any state.

12. Theterm "employment” shall not include:

(1) Service performed by an individual in agricultural labor;

(a) Forthe purposesof thissubdivision, theterm"agricultural labor" meansremunerated
service performed:

a. On afarm, in the employ of any person, in connection with cultivating the soil, or in
connection with raising or harvesting any agricultural or horticultural commaodity, including the
raising, shearing, feeding, caring for, training, and management of livestock, bees, poultry, and
furbearing animals and wildlife;

b. Inthe employ of the owner or tenant or other operator of afarm, in connection with
the operation, management, conservation, improvement, or maintenance of such farm and its
tools and equipment, or in salvaging timber or clearing land of brush and other debris left by a
hurricane, if the major part of such service is performed on afarm;

c. In connection with the production or harvesting of any commodity defined as an
agricultural commodity in Section 15(g) of the Federal Agricultural Marketing Act, asamended
(46 Stat. 1550, Sec. 3; 12 U.S.C. 1441j), or in connection with the ginning of cotton, or in
connection with the operation or maintenance of ditches, canas, reservoirs, or waterways, not
owned or operated for profit, used exclusively for supplying and storing water for farming
purposes,

d. i. Inthe employ of the operator of a farm in handling, planting, drying, packing,
packaging, processing, freezing, grading, storing, or delivering to storage or to market or to a
carrier for transportation to market, in its unmanufactured state, any agricultural or horticultural
commodity; but only if such operator produced more than one-half of the commodity with
respect to which such service is performed;

ii. Intheemploy of agroup of operatorsof farms (or acooperative organization of which
such operators are members) in the performance of services described in item i of this
subparagraph, but only if such operators produced more than one-half of the commodity with
respect to which such serviceis performed;

iii. The provisions of itemsi and ii of this subparagraph shall not be deemed to be
applicable with respect to service performed in connection with commercial canning or
commercia freezing or in connection with any agricultural or horticultural commodity after its
delivery to atermina market for distribution for consumption; or
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e. Onafarmoperated for profit if such serviceisnot inthe course of theemployer'strade
or business. As used in this paragraph, the term "farm" includes stock, dairy, poultry, fruit,
furbearing animals, and truck farms, plantations, ranches, nurseries, ranges, greenhousesor other
similar structures, used primarily for theraising of agricultural or horticultural commodities, and
orchards;

(b) Theterm "employment™ shall include service performed after December 31, 1977,
by an individual in agricultural labor as defined in paragraph (a) of this subdivision when such
service is performed for a person who, during any calendar quarter, paid remuneration in cash
of twenty thousand dollars or more to individuals employed in agricultural labor or for some
portion of aday in acalendar year in each of twenty different calendar weeks, whether or not
such weekswere consecutive, employed in agricultural 1abor ten or moreindividuals, regardless
of whether they were employed at the same moment of time;

(c) For the purposes of this subsection any individual who is a member of a crew
furnished by acrew leader to perform service in agricultural labor for any other person shall be
considered as employed by such crew leader:

a. If such crew leader holds a valid certificate of registration under the Farm Labor
Contractor Registration Act of 1963; or substantially all the members of such crew operate or
maintain tractors, mechanized harvesting or crop-dusting equipment, or any other mechanized
equipment, which is provided by such crew leader; and

b. If such individual is not in employment by such other person;

c. If any individual isfurnished by acrew leader to perform servicein agricultural labor
for any other person and that individual is not in the employment of the crew leader:

i. Such other person and not the crew leader shall be treated as the employer of such
individual; and

ii. Such other person shall betreated as having paid cash remuneration to such individual
in an amount equal to the amount of cash remuneration paid to such individua by the crew
leader (either on his or her own behalf or on behalf of such other person) for the service in
agricultural labor performed for such other person;

d. For the purposes of this subsection, the term "crew leader" means an individual who:

i. Furnishesindividualsto perform service in agricultural labor for any other person;

ii. Pays(either on hisor her own behalf or on behalf of such other person) theindividuals
so furnished by him or her for the service in agricultural labor performed by them; and

iii. Has not entered into a written agreement with such other person under which such
individual is designated as in employment by such other person;

(2) Domestic service in a private home except as provided in subsection 13 of this
section;
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(3) Service performed by an individual under the age of eighteen yearsin the delivery
or distribution of newspapers or shopping news but shall not include delivery or distribution to
any point for subsequent delivery or distribution;

(4) Service performed by an individual in, and at the time of, the sale of newspapers or
magazines to ultimate consumers under an arrangement under which the newspapers or
magazines are to be sold by him or her at afixed price, hisor her compensation being based on
the retention of the excess of such price over the amount at which the newspapers or magazines
are charged to him or her, whether or not he or she is guaranteed a minimum amount of
compensation for such service, or is entitled to be credited with the unsold newspapers or
magazines turned back;

(5) Service performed by an individual in the employ of his or her son, daughter, or
spouse, and service performed by achild under the age of twenty-onein the employ of hisor her
father or mother;

(6) Except as otherwise provided in this law, service performed in the employ of a
corporation, community chest, fund or foundation, organized and operated exclusively for
religious, charitable, scientific, literary, or educational purposes, or for the prevention of cruelty
to children or animals, no part of the net earnings of which inuresto the benefit of any private
shareholder or individual;

(7) Services with respect to which unemployment insurance is payable under an
unemployment insurance system established by an act of Congress,

(8) Service performed in the employ of aforeign government;

(9) Service performed in the employ of an instrumentality wholly owned by aforeign
government:

(a) If the service is of a character similar to that performed in foreign countries by
employees of the United States government or of an instrumentality thereof; and

(b) If the division finds that the foreign government, with respect to whose
instrumentality exemption is claimed, grants an equivalent exemption with respect to similar
service performed in the foreign country by employees of the United States government and of
instrumentalitiesthereof. The certification of the United States Secretary of State to the United
States Secretary of Treasury shall constitute primafacieevidence of such equivalent exemption;

(10) Service covered by an arrangement between the division and the agency charged
with the administration of any other state or federal unemployment insurance law pursuant to
which all services performed by an individual for an employing unit during the period covered
by the employing unit's approved election are deemed to be performed entirely within the
jurisdiction of such other state or federal agency;
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(11) Service performed in any calendar quarter in the employ of a school, college or
university not otherwise excluded, if such serviceis performed by a student who isenrolled and
regularly attending classes at such school, college, or university, and the remuneration for such
service does not exceed fifty dollars (exclusive of board, room, and tuition);

(12) Service performed by an individual for a person as a licensed insurance agent, a
licensed insurance broker, or an insurance solicitor, if all such service performed by such
individual for such person is performed for remuneration solely by way of commissions,

(13) Domestic service performed in the employ of a local college club or of alocal
chapter of acollege fraternity or sorority, except as provided in subsection 13 of this section;

(14) Services performed after March 31, 1982, in programs authorized and funded by
the Comprehensive Employment and Training Act by participantsof such programs, except those
programs with respect to which unemployment insurance coverage is required by the
Comprehensive Employment and Training Act or regulations issued pursuant thereto;

(15) Service performed by an individual who is enrolled at a nonprofit or public
educational institution which normally maintainsaregular faculty and curriculum and normally
has a regularly organized body of students in attendance at the place where its educational
activities are carried on, as a student in afull-time program, taken for credit at such institution,
which combines academic instruction with work experience, if such serviceis an integral part
of such program, and such institution has so certified to the employer; except, that this
subdivision shall not apply to service performed in a program established for or on behalf of an
employer or group of employers;

(16) Services performed by a licensed real estate salesperson or licensed real estate
broker if [at |east eighty percent] substantially all of the remuneration, whether or not paid in
cash, for the services performed, rather than to the number of hours worked, is directly related
to sales or other output, including the performance of services, performed pursuant to a
written contract between such individual and the person for whom the services are performed
and such contract providesthat theindividual will not be treated as an empl oyee with respect to
such services for federal tax purposes,

(17) Servicesperformed asadirect seller who isengaged in the trade or business of the
delivering or distribution of newspapersor shopping news, including any servicesdirectly related
to such trade or business, or services performed as adirect seller who is engaged in the trade or
business of selling, or soliciting the sale of, consumer productsin the home or otherwisethanin,
or affiliated with, a permanent, fixed retail establishment, if eighty percent or more of the
remuneration, whether or not paid in cash, for the services performed rather than the number of
hours worked is directly related to sales performed pursuant to awritten contract between such
direct seller and the person for whom the servicesare performed, and such contract providesthat
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the individual will not be treated as an employee with respect to such services for federal tax
purposes,

(18) Services performed as avolunteer research subject who ispaid on aper study basis
for scientific, medical or drug-related testing for any organization other than one described in
Section 501(c)(3) of the Internal Revenue Code or any governmental entity.

13. Theterm "employment" shall include domestic service as defined in subdivisions
(2) and (13) of subsection 12 of this section performed after December 31, 1977, if the
employing unit for which such service is performed paid cash wages of one thousand dollars or
more for such servicesin any caendar quarter after December 31, 1977.

14. Theterm "employment™ shall include or exclude the entire service of an individual
for an employing unit during apay period inwhich suchindividual'sservicesarenot all excluded
under theforegoing provisions, onthefollowingbasis: if the services performed during one-half
or more of any pay period constitute employment as otherwise defined in this law, al the
services performed during such period shall be deemed to be employment; but if the services
performed during more than one-half of any such pay period do not constitute employment as
otherwise defined in this law, then none of the services for such period shall be deemed to be
employment. (Asusedinthissubsection, theterm "pay period" meansaperiod of not morethan
thirty-one consecutive days for which a payment of remuneration is ordinarily made to the
individual by the employing unit employing such individual.) This subsection shall not be
applicablewith respect to service performed in apay period where any such serviceis excluded
pursuant to subdivision (8) of subsection 12 of this section.

15. The term "employment™ shall not include the services of a full-time student who
performed such services in the employ of an organized summer camp for less than thirteen
calendar weeks in such calendar year.

16. For the purpose of subsection 15 of this section, an individual shall be treated as a
full-time student for any period:

(1) During which the individual is enrolled as a full-time student at an educational
institution; or

(2) Which is between academic years or termsif:

() Theindividual wasenrolled asafull-timestudent at an educational institution for the
immediately preceding academic year or term; and

(b) There is a reasonable assurance that the individual will be so enrolled for the
immediately succeeding academic year or term after the period described in paragraph (a) of this
subdivision.

17. For the purpose of subsection 15 of this section, an " organized summer camp" shall
mean a summer camp which:
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(1) Did not operate for more than seven monthsin the calendar year and did not operate
for more than seven monthsin the preceding calendar year; or

(2) Had average gross receiptsfor any six monthsin the preceding calendar year which
were not more than thirty-three and one-third percent of its average gross receipts for the other
six monthsin the preceding calendar year.

18. The term "employment” shall not mean service performed by a remodeling
sal esperson acting asan independent contractor; however, if thefederal Internal Revenue Service
determines that a contractual relationship between adirect provider and an individual acting as
an independent contractor pursuant to the provisions of this subsection is in fact an
employer-employee relationship for the purposes of federal law, then that relationship shall be
considered as an employer-employee relationship for the purposes of this chapter.
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