© 00N Ok~ WN

B R
N R O

SECOND REGULAR SESSION

HOUSE BILL NO. 1790

95TH GENERAL ASSEMBLY

INTRODUCED BY REPRESENTATIVES FLOOK (Sponsor), KANDER, SCHAD, FAITH, STORCH,
ROORDA, ERVIN, FISHER (125), GRILL, STEVENSON, BIVINS, SCHIEFFER, McNARY,
CORCORAN AND WEBBER (Co-sponsors).

4588L.011 D. ADAM CRUMBLISS, Chief Clerk

AN ACT

To amend chapter 537, RSMo, by adding thereto six new sectionsrelating to the Missouri false
claims act.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Chapter 537, RSMo, is amended by adding thereto six new sections, to be
known as sections 537.800, 537.802, 537.804, 537.806, 537.808, and 537.810, to read as
follows:

537.800. Sections537.800t0537.810 shall beknown asthe" Missouri False Claims
Act".

537.802. 1. Asused in this section the following terms shall mean:

(1) "Claim", includes any request or demand, whether under a contract or
otherwise, for money or property which ismadetoacontractor, grantee, or other recipient
if the government provides any portion of the money or property which is requested or
demanded, or if thegover nment will reimbur sesuch contractor, grantee, or other recipient
for any portion of the money or property which isrequested or demanded;

(2) " Government" , thestate of Missouri, or political subdivision, including but not
limited to any public school district, public charter school of the state, or municipal
cor poration;

(3) "Knowing" and " knowingly", that a person, with respect to information:

(&) Hasactual knowledge of the information;

(b) Actsin deliberate ignorance of thetruth or falsity of the information; or

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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(c) Actsinrecklessdisregard of thetruth or falsity of the information;

and no proof of specific intent to defraud isrequired;

(4) " Person” , any individual, entity, cor por ation, par tner ship or association, officer
or employee of any state or private entity.

2. Any person who:

(1) Knowingly presents, or causes to be presented, false or fraudulent claim for
payment or approval to an officer or employee of the state of Missouri, or political
subdivision, or public school district, or public charter school of the state;

(2) Knowingly makes, uses, or causes to be made or used, a false record or
statement to get a false or fraudulent claim paid or approved by the government;

(3) Conspiresto defraud the government by getting a false or fraudulent claim
allowed or paid;

(4) Has possession, custody, or control of property or money used, or to be used,
by the government and, intending to defraud the government or willfully to conceal the
property, delivers, or causesto bedelivered, lessproperty than the amount for which the
person receives a certificate or receipt;

(5) Authorized to makeor deliver adocument certifying receipt of property used,
or to be used, by the government and, intending to defraud the government, makes or
deliversthereceipt without completely knowingthat theinfor mation on thereceipt istrue;

(6) Knowingly buys, or receives as a pledge of an obligation or debt, public
property from an officer, employee, or agent of the gover nment who lawfully may not sell
or pledgethe property;

(7) Knowingly makes, uses, or causes to be made or used, a false record or
statement toconceal, avoid, or decr easean obligation topay or transmit money or property
to the gover nment; or

(8) Violates section 105.452, 105.454, 576.010, 576.020, 576.030, 576.040, 576.050,
or 576.080;

isliabletothestateof Missouri, or political subdivision, or public school district, or public
charter school of the state effected for a civil penalty of not lessthan ten thousand dollars
and not mor ethan onehundred thousand dollar s, plusthr eetimesthe amount of damages
which the gover nment sustains because of the act of that person, except that if the court
findsthat:

(&) Theperson committingtheviolation of thissubsection furnished officialsof the
gover nment entity responsiblefor investigating falseclaimsviolationswith all infor mation
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known to such person about the violation within thirty days after the date on which the
defendant first obtained the information;

(b) Such person fully cooperated with any government investigation of such
violation; and

(c) Atthetimesuch person furnished the government with the infor mation about
the violation, no criminal prosecution, civil action, or administrative action had
commenced under this act with respect to such violation, and the person did not have
actual knowledge of the existence of an investigation into such violation;

thecourt may assessnot lessthan two timestheamount of damageswhich the gover nment
sustains because of the act of the person. A person violating this subsection shall also be
liableto the gover nment for the costsof acivil action brought to recover any such penalty
or damages.

3. Any information furnished under paragraphs (a) to (c) of subdivision (8) of
subsection 2 of this section shall be exempt from disclosure under this section.

4. This section does not apply to claims, records, or statements made under the
Internal Revenue Code of 1986, as amended.

537.804. 1. Theattorney general of Missouri diligently shall investigatea violation
under section 537.802. If the attorney general finds that a person has violated or is
violating section 537.802, the attor ney general may bring a civil action under this section
against the person.

2. (1) A person may bring a civil action for a violation of section 537.802 for the
person and for the government. The action shall be brought in the name of the
government. The action may be dismissed only if the court and the attorney general give
written consent to the dismissal and their reasonsfor consenting.

(2) A copy of the complaint and written disclosure of substantially all material
evidence and information the person possesses shall be served on the gover nment under
the Missouri Supreme Court rules of civil procedure. The complaint shall be filed in
camera, shall remain under seal for at least sixty days, and shall not be served on the
defendant until the court so orders. The government may elect to intervene and proceed
with theaction within sixty daysafter it receivesboth thecomplaint and material evidence
information.

(3) Thegovernment may, for good cause shown, movethe court for extensions of
time during which the complaint remains under seal under subdivision (2) of this
subsection. Any such motions may be supported by affidavits or other submissionsin
camera. Thedefendant shall not berequired torespond to any complaint filed under this
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section until thirty days after the complaint is unsealed and served upon the defendant
under the Missouri Supreme Court rules of civil procedure.

(4) Before expiration of the sixty-day period or any extensions obtained under
subdivision (3) of this subsection, the government shall:

(&) Proceed with the action, in which case the action shall be conducted by the
government; or

(b) Notify thecourt that it declinestotakeover theaction, in which casethe person
bringing the action shall havetheright to conduct the action.

(5) When aperson bringsan action under thissubsection, no person other than the
government may intervene or bring a related action based on the facts underlying the
pending action.

3. If the government proceeds with the action, it shall have the primary
responsibility for prosecuting the action, and shall not be bound by an act of the person
bringing theaction. Such person shall havetheright to continue asa party to the action,
subject to the limitations set forth in subsection 4 of this section.

4. (1) Thegovernment may dismiss the action notwithstanding the objections of
the person initiating the action if the person has been notified by the government of the
filing of the motion and the court has provided the person with an opportunity for a
hearing on the motion.

(2) Thegovernment may settle the action with the defendant notwithstanding the
objections of the person initiating the action if the court deter mines, after a hearing, that
the proposed settlement is fair, adequate, and reasonable under all the circumstances.
Upon a showing of good cause, such hearing may be held in camera.

(3) Upon ashowing by the government that unrestricted participation during the
cour se of thelitigation by the person initiating the action would interfere with or unduly
delay the gover nment's prosecution of the case, or would berepetitious, irrelevant, or for
purposesof harassment, thecourt may, in itsdiscretion, imposelimitationson theperson's
participation, such as:

(&) Limiting the number of witnessesthe person may call;

(b) Limiting the length of the testimony of such witnesses;

(c) Limiting the person's cross-examination of witnesses; or

(d) Otherwiselimiting the participation by the person in thelitigation.

(4) Upon a showing by the defendant that unrestricted participation during the
course of the litigation by the person initiating the action would be for purposes of
har assment or would causethedefendant undueburden or unnecessary expense, thecourt
may limit the participation by the person in thelitigation.
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5. If thegover nment electsnot to proceed with theaction, the person whoinitiated
theaction shall havetheright to conduct theaction. If thegovernment so requests, it shall
be served with copies of all pleadingsfiled in the action and shall be supplied with copies
of all deposition transcripts, at the government's expense. When a person proceedswith
the action, the court, without limiting the status and rights of the person initiating the
action, may never thelessper mit thegover nment tointer veneat alater dateupon ashowing
of good cause.

6. Whether or not thegover nment proceedswith theaction, upon ashowing by the
government that certain actions of discovery by the person initiating the action would
interfere with the gover nment'sinvestigation or prosecution of a criminal or civil matter
arising out of the same facts, the court may stay such discovery for a period of not more
than sixty days. Such showing shall be conducted in camera. The court may extend the
sixty-day period upon afurther showingin camerathat the government has pursued the
criminal or civil investigation or proceedingswith reasonable diligence and any proposed
discovery in the civil action will interfere with the ongoing criminal or civil investigation
or proceedings.

7. Notwithstanding subsection 2 of thissection, thegover nment may elect to pursue
its claim through any alternate remedy available to the government, including any
administrative proceeding to determine a civil money penalty. If any such alternate
remedy is pursued in another proceeding, the person initiating the action shall have the
samerightsin such proceeding assuch person would have had if theaction had continued
under thissection. Any findingof fact or conclusion of law madein such other proceeding
that hasbecomefinal shall be conclusiveon all partiesto an action under thissection. For
purposes of the preceding sentence, a finding or conclusion isfinal if it has been finally
determined on appeal to the appropriate court of the United States, if all time for filing
such an appeal with respect to the finding or conclusion has expired, or if the finding or
conclusion isnot subject to judicial review.

537.806. 1. If thegovernment proceedswith an action brought by a per son under
subsection 2 of section 537.804, such person shall, subject to the second sentence of this
subsection, receive at least fifteen percent but not more than twenty-five percent of the
proceeds of the action or settlement of the claim, depending upon the extent to which the
per son substantially contributed to the prosecution of theaction. Wheretheaction isone
which the court finds to be based primarily on disclosures of specific information, other
than information provided by the person bringing the action, relating to allegations or
transactions in a criminal, civil, or administrative hearing, in a congressional,
administrative, or government report, hearing, audit, or investigation, or from the news



H.B. 1790 6

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41

42
43
44
45

media, the court may award such sums asit considers appropriate, but in no case more
than ten percent of the proceeds, taking into account the significance of the information
and the role of the person bringing the action in advancing the case to litigation. Any
payment to a person under thefirst or second sentence of this subsection shall be made
from the proceeds. Any such person shall alsoreceivean amount for reasonable expenses
which thecourt findstohavebeen necessarily incurred, plusreasonableattor neys feesand
costs. All such expenses, fees, and costs shall be awarded against the defendant.

2. If thegovernment doesnot proceed with an action under subsection 2 of section
537.804, the per son bringing theaction or settling the claim shall receivean amount which
the court decidesisreasonablefor collecting the civil penalty and damages. The amount
shall not belessthan twenty-five per cent and not morethan thirty per cent of the proceeds
of the action or settlement and shall be paid out of such proceeds. Such person shall also
receive an amount for reasonable expenses which the court findsto have been necessarily
incurred, plusreasonableattor neys feesand costs. All such expenses, fees, and costsshall
be awarded against the defendant.

3. Whether or not the gover nment proceedswith the action, if the court findsthat
the action was brought by a person who planned and initiated the violation of section
537.802 upon which the action was brought, then the court may, to the extent the court
considers appropriate, reduce the share of the proceeds of the action which the person
would otherwisereceiveunder subsection 1 or 2 of thissection, takingintoaccount therole
of that per sonin advancingthecasetolitigation and any r elevant cir cumstancespertaining
totheviolation. If the person bringing theaction isconvicted of criminal conduct arising
from hisor her rolein theviolation of section 537.802, that per son shall bedismissed from
thecivil action and shall not receiveany shar e of the proceedsof theaction. Such dismissal
shall not prejudicetheright of the gover nment to continuethe action, represented by the
attorney general.

4. If thegovernment doesnot proceed with the action and the per son bringing the
action conductstheaction, thecourt may award to the defendant itsreasonableattor neys
feesand expensesif the defendant prevailsin the action and the court findsthat theclaim
of the person bringing the action was clearly frivolous, clearly vexatious, or brought
primarily for purposes of harassment.

5. (1) No court shall have jurisdiction over an action brought by a former or
present member of the armed forces under subsection 2 of section 537.804 against a
member of thearmed forcesarising out of such person's servicein the armed for ces.

(2) No court shall havejurisdiction over an action brought under subsection 2 of
section 537.804 against a member of thelegislature, amember of thejudiciary, or a senior
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executive branch official if the action is based on evidence or information known to the
government when the action was brought.

(3) In noevent may aperson bring an action under subsection 2 of section 537.804
which isbased upon allegations or transactions which arethe subject of a civil suit or an
administrativecivil money penalty proceedingin which thegover nment isalready aparty.

(4) No court shall have jurisdiction over an action under section 537.804 based
upon the public disclosure of allegations or transactions in a criminal, civil, or
administrative hearing, in a legisative, administrative, or government report, hearing,
audit, or investigation, or from thenewsmedia, unlesstheactionisbrought by theattor ney
general or the person bringing the action isan original source of the information.

6. Asused in thissection " original source" meansan individual who hasdirect and
independent knowledge of the information on which the allegations are based and has
voluntarily provided the information to the government before filing an action under
section 537.804 which is based on the information.

7. Thegovernment isnot liablefor expenseswhich a person incursin bringing an
action under section 537.804.

537.808. 1. In civil actionsbrought under section 537.804 by the state of Missouri
the provisions of sections 537.800 to 537.810 shall apply.

2. Any employeewho isdischarged, demoted, suspended, threatened, har assed, or
in any other manner discriminated against in the termsand conditions of employment by
hisor her employer because of lawful actsdone by the employee on behalf of theemployee
or others in furtherance of an action under this section, including investigation for,
initiation of, testimony for, or assistance in an action filed or to be filed under section
537.804, shall be entitled to all relief necessary to make the employee whole. Such relief
shall includerenstatement with the same seniority status such employee would have had
but for thediscrimination, twotimestheamount of back pay, interest on theback pay, and
compensation for any special damagessustained asar esult of thediscrimination, including
litigation costs and reasonable attorneys fees. An employee may bring an action in the
appropriate circuit court for therelief provided in this subsection.

537.810. Thisact shall not apply tohospitalsand medical provider sgover ned under
section 208.164 or sections 191.900 to 191.910.
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