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SECOND REGULAR SESSION
HOUSE COMMITTEE SUBSTITUTE FOR

HOUSE BILL NO. 1445

95TH GENERAL ASSEMBLY

3405L.03C D. ADAM CRUMBLISS, Chief Clerk

AN ACT

To repea sections 105.957, 105.961, 610.020, 610.021, 610.022, 610.023, 610.027, 610.029,
and 610.100, RSMo, and to enact in lieu thereof twelve new sections relating to public
records and meetings, with penalty provisions.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Sections 105.957, 105.961, 610.020, 610.021, 610.022, 610.023, 610.027,
610.029, and 610.100, RSMo, are repealed and twelve new sections enacted in lieu thereof, to
beknown as sections 105.957, 105.961, 610.020, 610.021, 610.022, 610.023, 610.027, 610.029,
610.040, 610.045, 610.050, and 610.100, to read as follows:

105.957. 1. The commission shall receive any complaints alleging violation of the
provisions of:

(1) Therequirementsimposed on lobbyists by sections 105.470 to 105.478;

(2) The financia interest disclosure requirements contained in sections 105.483 to
105.492;

(3) The campaign finance disclosure requirements contained in chapter 130, RSMo;

(4) Any code of conduct promulgated by any department, division or agency of state
government, or by state institutions of higher education, or by executive order;

(5) The conflict of interest laws contained in sections 105.450 to 105.468 and section
171.181, RSMo; and

(6) The provisions of the constitution or state statute or order, ordinance or resolution
of any political subdivision relating to the official conduct of officials or employees of the state
and political subdivisions.

2. Complaintsfiled with the commission shall be in writing and filed only by a natural
person. The complaint shall contain all facts known by the complainant that have given rise to

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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the complaint and the complaint shall be sworn to, under penalty of perjury, by the complainant.
No complaint shall beinvestigated unless the complaint aleges facts which, if true, fall within
the jurisdiction of the commission. Within five days after receipt of a complaint [by the
commission] that isproperly signed and notarized and that alleges factsthat, if true, fall
within thejurisdiction of the commission, acopy of the complaint, including the name of the
complainant, shall be delivered to the alleged violator.

3. No complaint shall be investigated which concerns alleged criminal conduct which
allegedly occurred previous to the period of time alowed by law for criminal prosecution for
such conduct. The commission may refuse to investigate any conduct which is the subject of
civil or criminal litigation. The commission, its executive director or an investigator shall not
investigate any complaint concerning conduct which is not criminal in nature which occurred
more than two years prior to the date of the complaint. A complaint alleging misconduct on the
part of a candidate for public office, other than those alleging failure to file the appropriate
financial interest statements or campaign finance disclosure reports, shall not be accepted by the
commission within sixty days prior to the primary election at which such candidate is running
for office, and until after the general election.

4. 1f the commission findsthat any complaint isfrivolousin nature[or finds no probable
cause to believe that there has been a violation], the commission shall dismiss the case. For
purposes of this subsection, "frivolous" shall mean acomplaint clearly lacking any basisin fact
or law. Any person who submits a frivolous complaint shall be liable for actual and
compensatory damagesto the alleged violator for holding the alleged violator before the public
inafaselight. If thecommission findsthat acomplaintisfrivolous|or that thereisnot probable
cause to believe there has been a violation], the commission shall issue a public report to the
complainant and the alleged violator stating with particularity its reasons for dismissal of the
complaint. Upon such issuance, the complaint and all materials relating to the complaint shall
be a public record as defined in chapter 610, RSMo.

5. Complaints which allege violations as described in this section which are filed with
the commission shall be handled as provided by section 105.961.

105.961. 1. Upon receipt of a complaint as described by section 105.957, the
commission shall assign the complaint to a specia investigator, who may be a commission
employee, who shall investigate and determine the merits of the complaint. Within ten days of
such assignment, the special investigator shall review such complaint and disclose, in writing,
to the commission any conflict of interest which the special investigator has or might have with
respect to the investigation and subject thereof. Within one hundred twenty days of receipt of
the complaint from the commission, the special investigator shall submit the special
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investigator's report to the commission. The commission, after review of such report, shall
determine:

(1) That thereis reasonable grounds for belief that a violation has occurred; or

(2) That there are no reasonable grounds for belief that a violation exists and the
complaint should be dismissed; or

(3) That additional time is necessary to complete the investigation, and the status and
progress of the investigation to date. The commission, in its discretion, may alow the
investigation to proceed for additional successive periods of one hundred twenty days each,
pending reports regarding the status and progress of the investigation at the end of each such
period.

2. When the commission concludes, based on the report from the special investigator,
or based on an audit conducted pursuant to section 105.959, that there are reasonable grounds
to believe that aviolation of any criminal law has occurred, and if the commission believes that
criminal prosecution would be appropriate upon avote of four members of the commission, the
commission shall refer the report to the Missouri office of prosecution services, prosecutors
coordinators training council established in section 56.760, RSMo, which shall submit a panel
of five attorneys for recommendation to the court having criminal jurisdiction, for appointment
of an attorney to serve as a special prosecutor; except that, the attorney general of Missouri or
any assistant attorney general shall not act as such specia prosecutor. The court shall then
appoint from such panel aspecial prosecutor pursuant to section 56.110, RSMo, who shall have
all the powers provided by section 56.130, RSMo. The court shall alow a reasonable and
necessary attorney's fee for the services of the special prosecutor. Such fee shall be assessed as
costsif acaseisfiled, or ordered by the court if no caseisfiled, and paid together with all other
costsin the proceeding by the state, in accordance with rules and regul ations promul gated by the
state courts administrator, subject to funds appropriated to the office of administration for such
purposes. |If the commission does not have sufficient funds to pay a specia prosecutor, the
commission shall refer the case to the prosecutor or prosecutors having criminal jurisdiction.
If the prosecutor having criminal jurisdiction is not able to prosecute the case due to a conflict
of interest, the court may appoint a specia prosecutor, paid from county funds, upon
appropriation by the county or the attorney general to investigate and, if appropriate, prosecute
the case. The special prosecutor or prosecutor shall commence an action based on the report by
the filing of an information or seeking an indictment within sixty days of the date of such
prosecutor's appointment, or shall file awritten statement with the commission explaining why
criminal charges should not be sought. If the special prosecutor or prosecutor failsto take either
action required by this subsection, upon request of the commission, a new specia prosecutor,
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who may be the attorney general, shall be appointed. The report may aso be referred to the
appropriate disciplinary authority over the person who is the subject of the report.

3. When the commission concludes, based on the report from the special investigator or
based on an audit conducted pursuant to section 105.959, that there are reasonable grounds to
believe that aviolation of any law has occurred which is not aviolation of criminal law or that
criminal prosecution is not appropriate, the commission shall conduct a hearing which shall be
a closed meeting and not open to the public. The hearing shall be conducted pursuant to the
procedures provided by sections 536.063 to 536.090, RSMo, and shall be considered to be a
contested case for purposes of such sections. Notwithstanding any other provision of law to
thecontrary, all recordsintroduced at ahearing or any portion thereof, and therecord of
the hearing, shall be open recordsunder chapter 610 when the commission deter mines at
a hearing that probable cause exists that a violation has occurred under this subsection.
Upon the motion of any party, the commission shall, upon good cause shown, close any
record to beintroduced at a hearing, including therecord of the hearing, or any portion
thereof. The order of the commission regarding the motion to close any record of the
hearing shall be an open record, and shall state the reasons for the commission’'s order.
Thecommission shall determine, initsdiscretion, whether or not that thereis probabl e causethat
aviolation has occurred. If the commission determines, by avote of at |east four members of
the commission, that probable cause exists that a violation has occurred, the commission may
refer its findings and conclusions to the appropriate disciplinary authority over the person who
is the subject of the report, as described in subsection 7 of this section. After the commission
determines by avote of at least four members of the commission that probable cause exists that
aviolation has occurred, and the commission has referred the findings and conclusions to the
appropriate disciplinary authority over the person subject of the report, the subject of the report
may appeal the determination of the commission to the administrative hearing commission.
Such appeal shall stay the action of the Missouri ethics commission. Such appeal shall befiled
not later than the fourteenth day after the subject of the commission's action receives actual
notice of the commission's action.

4. If the appropriate disciplinary authority receiving a report from the commission
pursuant to subsection 3 of this section fails to follow, within sixty days of the receipt of the
report, the recommendations contained in the report, or if the commission determines, by avote
of at least four members of the commission that some action other than referral for criminal
prosecution or for action by the appropriate disciplinary authority would be appropriate, the
commission shall take any one or more of the following actions:
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(1) Notify the person to cease and desist violation of any provision of law which the
report concludes was violated and that the commission may seek judicial enforcement of its
decision pursuant to subsection 5 of this section;

(2) Notify the person of the requirement to file, amend or correct any report, statement,
or other document or information required by sections 105.473, 105.483 to 105.492, or chapter
130, RSMo, and that the commission may seek judicial enforcement of its decision pursuant to
subsection 5 of this section; and

(3) Filethereport with the executive director to be maintained as a public document; or

(4) Issue a letter of concern or letter of reprimand to the person, which would be
maintained as a public document; or

(5) Issue aletter that no further action shall be taken, which would be maintained as a
public document; or

(6) Through reconciliation agreements or civil action, the power to seek fees for
violationsin an amount not greater than one thousand dollars or double the amount involved in
the violation.

5. Upon vote of at least four members, the commission may initiate formal judicial
proceedings seeking to obtain any of the following orders:

(1) Ceaseanddesist violation of any provision of sections 105.450to 105.496, or chapter
130, RSMo, or sections 105.955 to 105.963;

(2) Pay any civil penalties required by sections 105.450 to 105.496 or chapter 130,
RSMo;

(3) Fileany reports, statements, or other documents or information required by sections
105.450 to 105.496, or chapter 130, RSMo; or

(4) Pay restitution for any unjust enrichment the violator obtained as a result of any
violation of any criminal statute as described in subsection 6 of this section.

The Missouri ethics commission shall give actual notice to the subject of the complaint of the
proposed action as set out in this section. The subject of the complaint may appeal the action
of the Missouri ethics commission, other than a referral for criminal prosecution, to the
administrative hearing commission. Such appeal shall stay the action of the Missouri ethics
commission. Such appea shall be filed no later than fourteen days after the subject of the
commission's actions receives actual notice of the commission's actions.

6. Inthe proceeding in circuit court, the commission may seek restitution against any
person who has obtained unjust enrichment as aresult of violation of any provision of sections
105.450 to 105.496, or chapter 130, RSMo, and may recover on behalf of the state or political
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subdivision with which the alleged violator is associated, damages in the amount of any unjust
enrichment obtained and costs and attorney's fees as ordered by the court.

7. The appropriate disciplinary authority to whom a report shall be sent pursuant to
subsection 2 or 3 of this section shall include, but not be limited to, the following:

(1) Inthe case of amember of the general assembly, the ethics committee of the house
of which the subject of the report is a member;

(2) Inthe case of aperson holding an elective office or an appointive office of the state,
if the alleged violation is an impeachable offense, the report shall be referred to the ethics
committee of the house of representatives,

(3) Inthecase of aperson holding an elective office of apalitical subdivision, thereport
shall be referred to the governing body of the political subdivision;

(4) Inthe case of any officer or employee of the state or of a political subdivision, the
report shall be referred to the person who has immediate supervisory authority over the
employment by the state or by the political subdivision of the subject of the report;

(5) Inthecaseof ajudgeof acourt of law, thereport shall be referred to the commission
on retirement, removal and discipline, or if theinquiry involves an employee of the judiciary to
the applicable presiding judge;

(6) In the case of a person holding an appointive office of the state, if the alleged
violation is not an impeachable offense, the report shall be referred to the governor;

(7) Inthe case of astatewide elected official, the report shall be referred to the attorney
generdl;

(8) Inacaseinvolvingtheattorney general, thereport shall bereferred to the prosecuting
attorney of Cole County.

8. Thespecial investigator having acomplaint referred to the special investigator by the
commission shall have the following powers:

(1) Torequest and shall be given accessto information in the possession of any person
or agency which the special investigator deems necessary for the discharge of the special
investigator's responsibilities;

(2) To examine the records and documents of any person or agency, unless such
examination would violate state or federal law providing for confidentiality;

(3) Toadminister oaths and affirmations,

(4) Upon refusal by any person to comply with arequest for information relevant to an
investigation, an investigator may issue asubpoenafor any person to appear and give testimony,
or for a subpoenaducestecum to produce documentary or other evidence which theinvestigator
deemsrelevant to amatter under theinvestigator'sinquiry. The subpoenas and subpoenas duces
tecum may be enforced by applying to ajudge of the circuit court of Cole County or any county
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where the person or entity that has been subpoenaed resides or may be found, for an order to
show cause why the subpoena or subpoena duces tecum should not be enforced. The order and
acopy of the application therefor shall be served in the same manner as a summons in a civil
action, and if, after hearing, the court determines that the subpoena or subpoena duces tecum
should be sustained and enforced, the court shall enforce the subpoenaor subpoenaducestecum
in the same manner as if it had been issued by the court in a civil action; and

(5) Torequest from the commission such investigative, clerical or other staff assistance
or advancement of other expenseswhich arenecessary and convenient for the proper completion
of aninvestigation. Within thelimits of appropriationsto the commission, the commission may
provide such assistance, whether by contract to obtain such assistance or from staff employed
by the commission, or may advance such expenses.

9. (1) Any retired judge may request in writing to have the judge's name removed from
the list of special investigators subject to appointment by the commission or may request to
disqualify himself or herself from any investigation. Such request shall include the reasons for
seeking removal;

(2) By voteof four members of the commission, the commission may disqualify ajudge
from aparticular investigation or may permanently remove the name of any retired judge from
the list of specia investigators subject to appointment by the commission.

10. Any person who isthe subject of any investigation pursuant to this section shall be
entitled to be represented by counsel at any proceeding before the specia investigator or the
commission.

11. The provisions of sections 105.957, 105.959 and 105.961 are in addition to other
provisions of law under which any remedy or right of appeal or objection is provided for any
person, or any procedure provided for inquiry or investigation concerning any matter. The
provisions of this section shall not be construed to limit or affect any other remedy or right of
appeal or objection.

12. No person shall be required to make or file a complaint to the commission as a
prerequisitefor exhausting the person's administrative remedies before pursuing any civil cause
of action allowed by law.

13. If, inthe opinion of the commission, the complaining party was motivated by malice
or reason contrary to the spirit of any law on which such complaint was based, in filing the
complaint without just cause, this finding shall be reported to appropriate law enforcement
authorities. Any person who knowingly files acomplaint without just cause, or with malice, is
guilty of aclass A misdemeanor.

14. A respondent party who prevails in a formal judicial action brought by the
commission shall be awarded those reasonabl e fees and expenses incurred by that party in the
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formal judicial action, unless the court finds that the position of the commission was
substantially justified or that special circumstances make such an award unjust.

15. The specia investigator and members and staff of the commission shall maintain
confidentiality with respect to al matters concerning a complaint until and if areport isfiled
with the commission, with the exception of communications with any person which are
necessary to theinvestigation. The report filed with the commission resulting from acomplaint
acted upon under the provisions of this section shall not contain the name of the complainant or
other person providing information to the investigator, if so requested in writing by the
complainant or such other person. Any person who violates the confidentiality requirements
imposed by this section or subsection 17 of section 105.955 required to be confidential is guilty
of aclass A misdemeanor and shall be subject to removal from or termination of employment
by the commission.

16. Any judge of the court of appeals or circuit court who ceases to hold such office by
reason of the judge's retirement and who serves asaspecial investigator pursuant to this section
shall receive annual compensation, salary or retirement for such services at the rates of
compensation provided for senior judges by subsections 1, 2 and 4 of section 476.682, RSMo.
Such retired judges shall by the tenth day of each month following any month in which thejudge
provided services pursuant to this section certify to the commission and to the state courts
administrator the amount of time engaged in such services by hour or fraction thereof, the dates
thereof, and the expensesincurred and allowabl e pursuant to this section. Thecommission shall
thenissueawarrant to the state treasurer for the payment of the salary and expensesto the extent,
and within limitations, provided for in this section. The state treasurer upon receipt of such
warrant shall pay the same out of any appropriations made for this purpose on thelast day of the
month during which the warrant was received by the state treasurer.

610.020. 1. All public governmental bodiesshall give notice of thetime, date, and place
of each meeting, and itstentative agenda, in amanner reasonably cal cul ated to advise the public
of the matters to be considered, and if the meeting will be conducted by telephone or other
electronic means, the notice of the meeting shall identify the mode by which the meeting will be
conducted and the designated |ocation where the public may observe and attend the meeting. If
apublic body plans to meet by Internet chat, Internet message board, or other computer link, it
shall post anotice of the meeting onitswebsitein addition toitsprincipal office and shall notify
the public how to accessthat meeting. Reasonable notice shall include making available copies
of the notice to any representative of the news media who requests notice of meetings of a
particular public governmental body concurrent with the notice being made available to the
members of the particular governmental body and posting the notice on abulletin board or other
prominent place which is easily accessible to the public and clearly designated for that purpose
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at the principal office of the body holding the meeting, or if no such office exists, at the building
in which the meeting is to be held.

2. Notice conforming with all of the requirements of subsection 1 of this section shall
be given at least twenty-four hours, exclusive of weekends and holidays when the facility is
closed, prior to the commencement of any meeting of agovernmental body unlessfor good cause
such noticeisimpossible or impractical, in which case as much notice asis reasonably possible
shall be given. Each meeting shall be held at a place reasonably accessible to the public and of
sufficient size to accommodate the anticipated attendance by members of the public, and at a
time reasonably convenient to the public, unless for good cause such a place or time is
impossible or impractical. Every reasonable effort shall be made to grant specia accessto the
meeting to handicapped or disabled individuals.

3. A public body shall allow for the recording by audiotape, videotape, or other
electronic means of any open meeting. A public body may establish guidelines regarding the
manner in which such recording is conducted so as to minimize disruption to the meeting. No
audio recording of any meeting, record, or vote closed pursuant to the provisions of section
610.021 shall be permitted without permission of the public body; any person who violates this
provision shall be guilty of aclass C misdemeanor.

4. When it is necessary to hold ameeting on less than twenty-four hours' notice, or at a
placethat isnot reasonably accessibleto the public, or at atimethat isnot reasonably convenient
tothepublic, the nature of the good cause justifying that departure from the normal requirements
shall be stated in the minutes.

5. A formally constituted subunit of aparent governmental body may conduct ameeting
without notice as required by this section during a lawful meeting of the parent governmental
body, a recess in that meeting, or immediately following that meeting, if the meeting of the
subunit is publicly announced at the parent meeting and the subject of the meeting reasonably
coincides with the subjects discussed or acted upon by the parent governmental body.

6. If another provision of law requires a manner of giving specific notice of a meeting,
hearing or an intent to take action by a governmental body, compliance with that section shall
constitute compliance with the notice requirements of this section.

7. A journa or minutes of open and closed meetings shall be taken and retained by the
public governmental body, including, but not limited to, a record of any votes taken at such
meeting. The minutes shall include, but not be limited to, the date, time, place, members
present, members absent and a record of any votes taken. When aroll call vote is taken, the
minutes shall attribute each "yea" and "nay" vote or abstinence if not voting to the name of the
individual member of the public governmental body. Minutesshall reflect asummary of the
discussionsoccurring during any closed meeting. Nothingin thissubsection shall require
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thedisclosureof recordsor votesthat areproperly closed under section 610.021; however,
nothing in this subsection shall allow closur e of recordsor votesthat are open under this
chapter.

8. Notwithstanding other provisions of this section to the contrary, for any public
meeting addressing issues regarding a fee or tax increase, eminent domain, zoning,
transportation development districts, capital improvement districts, community
improvement districts, commer cial improvement districts, or tax increment financing, the
governing body of any county, city, town, or village, or any entity created by such county,
city, town, or village, shall give notice conforming with all therequirements of subsection
1 of this section at least five days before such entity may vote to address such issues,
exclusive of weekends and holidays when the facility is closed. Each public meeting
described in this subsection shall include a period of time in which the members of the
public may offer comments on matters of the public business of the entity holding the
meeting. Public comment shall betaken after the proponents of the proposal have made
their presentation. If the noticerequired under thissubsection isnot properly given, any
discussion of such issues shall be postponed, and no vote on such issues shall be held for
at least twenty daysafter the public meeting for which noticeunder thissubsection should
havebeen provided. An entity may discussand voteon any issueif proper noticehasbeen
provided under thissubsection. For the purposeof thissubsection, atax increaseshall not
includethesetting of theannual tax ratesprovided for under sections67.110 and 137.055.

9. At all regular meetings of the state board of education, there shall be a public
comment period of at least one hour. Any person or group wishing to discuss a topic
relating to education in thisstatethat requeststimeto do soin writing at least two weeks
beforethe meeting shall be allowed not lessthan ten minutesto do so at the next available
public comment period on a first-come, first-served schedule. The board may, by
unanimous vote, cancel the public comment period at any meeting on the basis of an
emer gency, and such emergency shall be described in the minutes.

610.021. Except to the extent disclosure is otherwise required by law, a public
governmental body is authorized to close meetings, records and votes, to the extent they relate
to the following:

(1) Legal actions, causes of action or litigation involving a public governmental body
and any confidential or privileged communications between a public governmental body or its
representatives and its attorneys. However, any minutes, vote or settlement agreement relating
tolegal actions, causes of action or litigation involving apublic governmental body or any agent
or entity representing its interests or acting on its behalf or with its authority, including any
insurance company acting on behalf of apublic government body asitsinsured, shall be [made
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public] publicly disclosed in an open meeting upon final disposition of the matter voted upon
or upon the signing by the parties of the settlement agreement, unless, prior to final disposition,
the settlement agreement is ordered closed by a court after a written finding that the adverse
impact to aplaintiff or plaintiffsto the action clearly outweighs the public policy considerations
of section 610.011, however, the amount of any moneys paid by, or on behalf of, the public
governmental body shall be disclosed; provided, however, in matters involving the exercise of
the power of eminent domain, the vote shall be [announced or become public] publicly
disclosed in an open meeting immediately following the action on the motion to authorize
institution of such alegal action. Legal work product shall be considered aclosed record. When
public disclosurein an open meetingisprescribed, such disclosure shall bedoneorally or
inwriting, or both, and shall occur at the next scheduled open meeting of the public body,
or at the resumption of a recessed or subsequent open meeting, whatever is applicable
soonest to the timelines for disclosure as prescribed in this section. As used in this
subdivision, " cause of action"” meansthat a lawsuit has been filed, regar dless of whether
the lawsuit has been served, or correspondence from a party to the body stating that
litigation shall be filed unless certain demands are met and the body agrees that such
demands will not be met or are unlikely to be met, or the body agrees that a substantial
likelihood existsthat litigation may occur;

(2) Leasing, purchase or sale of real estate by apublic governmental body where public
knowledge of the transaction might adversely affect the legal consideration therefor. However,
any minutes, vote or public record approving acontract relating to the leasing, purchase or sale
of real estate by a public governmental body shall be made public upon execution of the |lease,
purchase or sale of the real estate;

(3) Hiring, firing, disciplining or promoting of particular employees by a public
governmental body when personal information about the employee is discussed or recorded.
However, any vote on afinal decision, when taken by a public governmental body, to hire, fire,
promote or discipline an employee of apublic governmental body shall be made available with
arecord of how each member voted to the public within seventy-two hours of the close of the
meeting where such action occurs; provided, however, that any employee so affected shall be
entitled to prompt notice of such decision during the seventy-two-hour period before such
decision is made available to the public. As used in this subdivision, the term "personal
information” means information relating to the performance or merit of individual employees,

(4) The state militia or nationa guard or any part thereof;

(5) Nonjudicia mental or physical health proceedings involving identifiable persons,
including medical, psychiatric, psychological, or acoholism or drug dependency diagnosis or
treatment;
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(6) Scholastic probation, expulsion, or graduation of identifiableindividuals, including
recordsof individual test or examination scores; however, personally identifiabl e student records
maintained by public educational institutions shall be open for inspection by the parents,
guardian or other custodian of students under the age of eighteen years and by the parents,
guardian or other custodian and the student if the student is over the age of eighteen years;

(7) Testing and examination materials, before the test or examination is given or, if it
isto be given again, before so given again;

(8) Welfare cases of identifiable individuals,

(9) Preparation, including any discussions or work product, on behaf of a public
governmental body or its representatives for negotiations with employee groups;

(10) Software codes for electronic data processing and documentation thereof;

(11) Specificationsfor competitive bidding, until either the specificationsare officially
approved by the public governmental body or the specifications are published for bid;

(12) Sealed bidsand related documents, until the bids are opened; and sealed proposals
and related documents or any documents related to a negotiated contract until a contract is
executed, or all proposals are rejected;

(13) Individualy identifiable personnel records, performance ratings or records
pertainingto empl oyeesor applicantsfor employment, except that thisexemption shall not apply
to the names, positions, salaries and lengths of service of officers and employees of public
agencies once they are employed as such, and the names of private sources donating or
contributing money to the salary of a chancellor or president at all public colleges and
universitiesin the state of Missouri and the amount of money contributed by the source;

(14) Recordswhich are protected from disclosure by law;

(15) Meetingsand public records relating to scientific and technological innovationsin
which the owner has a proprietary interest;

(16) Records relating to municipal hotlines established for the reporting of abuse and
wrongdoing;

(17) Confidential or privileged communications between a public governmental body
and itsauditor, including all auditor work product; however, all final audit reportsissued by the
auditor are to be considered open records pursuant to this chapter;

(18) Operational guidelinesand policiesdevel oped, adopted, or maintained by any public
agency responsiblefor law enforcement, public safety, first response, or public health for usein
responding to or preventing any critical incident which isor appearsto beterrorist in nature and
which has the potential to endanger individual or public safety or health. Nothing in this
exception shall be deemed to close information regarding expenditures, purchases, or contracts
made by an agency in implementing these guidelines or policies. When seeking to close



H.C.S. H.B. 1445 13

82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97
98
99
100
101
102
103
104
105
106
107
108
109
110
111
112
113
114
115
116

information pursuant to this exception, the agency shall affirmatively state in writing that
disclosurewouldimpair itsability to protect the safety or health of persons, and shall in the same
writing state that the public interest in nondisclosure outweighsthe public interest in disclosure
of the records. This exception shall sunset on December 31, 2012;

(19) Existing or proposed security systems and structural plans of real property owned
or leased by a public governmental body, and information that is voluntarily submitted by a
nonpublic entity owning or operating an infrastructure to any public governmental body for use
by that body to devise plansfor protection of that infrastructure, the public disclosure of which
would threaten public safety:

() Records related to the procurement of or expenditures relating to security systems
purchased with public funds shall be open;

(b) When seeking to close information pursuant to this exception, the public
governmental body shall affirmatively state in writing that disclosure would impair the public
governmental body's ability to protect the security or safety of personsor real property, and shall
in the same writing state that the public interest in nondisclosure outweighs the public interest
in disclosure of the records;

(c) Recordsthat are voluntarily submitted by anonpublic entity shall bereviewed by the
receiving agency within ninety days of submission to determineif retention of the document is
necessary in furtherance of astate security interest. If retention is not necessary, the documents
shall be returned to the nonpublic governmental body or destroyed;

(d) Thisexception shall sunset on December 31, 2012;

(20) Records that identify the configuration of components or the operation of a
computer, computer system, computer network, or telecommunications network, and would
allow unauthorized accessto or unlawful disruption of acomputer, computer system, computer
network, or telecommunications network of a public governmental body. This exception shall
not be used to limit or deny access to otherwise public records in afile, document, datafile or
database containing public records. Records related to the procurement of or expenditures
relating to such computer, computer system, computer network, or telecommuni cations network,
including the amount of moneys paid by, or on behalf of, a public governmental body for such
computer, computer system, computer network, or telecommunications network shall be open;

(21) Credit card numbers, personal identification numbers, digital certificates, physical
and virtual keys, access codes or authorization codes that are used to protect the security of
€l ectroni c transactions between apublic governmental body and aperson or entity doing business
with a public governmental body. Nothing in this section shall be deemed to close the record
of aperson or entity using a credit card held in the name of a public governmental body or any
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record of a transaction made by a person using a credit card or other method of payment for
which reimbursement is made by a public governmental body; and

(22) Recordssubmitted by anindividual, corporation, or other businessentity to apublic
institution of higher education in connection with a proposal to license intellectual property or
perform sponsored research and which contains sales projections or other business plan
information the disclosure of which may endanger the competitiveness of abusiness; except the
nameof theindividual, corporation, or other businessentity and theamount of any public
funding provided to such individual, corporation, or other business entity by the public
institution of higher education shall be deemed asrecords open for public inspection.

610.022. 1. Except as set forth in subsection 2 of this section, no meeting or vote may
be closed without an affirmative public vote of the majority of a quorum of the public
governmental body. The vote of each member of the public governmental body on the question
of closing apublic meeting or vote and the specific reason for closing that public meeting or vote
by reference to a specific section of this chapter shall be announced publicly at an open meeting
of the governmental body and entered into the minutes.

2. A public governmental body proposing to hold a closed meeting or vote shall give
notice of thetime, date and place of such closed meeting or vote and the reason for holding it by
reference to the specific exception allowed pursuant to the provisions of section 610.021. Such
notice shall comply with the procedures set forth in section 610.020 for notice of a public
meeting.

3. Any meeting or vote closed pursuant to section 610.021 shall be closed only to the
extent necessary for the specific reason announced to justify the closed meeting or vote. Public
governmental bodies shall not discuss any business in a closed meeting, record or vote which
does not directly relate to the specific reason announced to justify the closed meeting or vote.
Only member sof apublic governmental body, their attor ney and staff assistants, and any
other person necessary to provide information needed by or requested by the public
governmental body in regard to the matter being discussed shall be permitted in a closed
meeting. Public governmental bodies holding a closed meeting shall close only an existing
portion of the meeting facility necessary to house the members of the public governmental body
in the closed session, allowing members of the public to remain to attend any subsequent open
session held by the public governmental body following the closed session.

4. Nothing in sections 610.010 to 610.028 shall be construed as to require a public
governmental body to hold a closed meeting, record or vote to discuss or act upon any matter.

5. Public records shall be presumed to be open unless otherwise exempt pursuant to the
provisions of this chapter.
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6. In the event any member of a public governmental body makes a motion to close a
meeting, or arecord, or avote from the public and any other member believes that such motion,
if passed, would cause ameeting, record or vote to be closed from the public in violation of any
provision in this chapter, such latter member shall state his or her objection to the motion at or
before thetimethe voteistaken on the motion. The public governmental body shall enter inthe
minutes of the public governmental body any objection made pursuant to this subsection. Any
member making such an objection shall be allowed to fully participate in any meeting, record
or vote that is closed from the public over the member's objection. In the event the objecting
member also voted in opposition to the motion to close the meeting, record or vote at issue, the
objection and vote of the member as entered in the minutes shall be an absol ute defense to any
claim filed against the objecting member pursuant to section 610.027.

610.023. 1. Each public governmental body is to appoint a custodian who is to be
responsible for the maintenance of that body's records. The identity and location of a public
governmental body's custodian is to be made avail able upon request.

2. Each public governmental body shall make available for inspection and copying by
the public of that body's public records. No person shall remove original public recordsfromthe
office of a public governmental body or its custodian without written permission of the
designated custodian. No public governmental body shall, after August 28, 1998, grant to any
person or entity, whether by contract, license or otherwise, the exclusive right to access and
disseminate any public record unless the granting of such right is necessary to facilitate
coordination with, or uniformity among, industry regulators having similar authority.

3. Eachrequest for accessto apublic record shall be acted upon as soon as possible, but
in no event later than the end of the third business day following the date the request is received
by the custodian of records of a public governmental body. If recordsarerequestedinacertain
format, the public body shall provide the records in the requested format, if such format is
available. Data-processing programs used by public gover nmental bodies shall allow for
copying of data in responding to such requestsin a format that is easily manipulated by
programs commonly available to the public, provided that thisrequirement shall not be
construed to compel a hospital operated by the board of curators of the University of
Missouri or under chapter 96, 205, or 206 to violateitslicensing agreement for the use of
proprietary data processing systems for financial or patient medical record information
or to disclose information not releaseable to the public under any state or federal laws
protecting medical patient privacy or otherwise closed under section 610.021. If accessto
the public record is not granted immediately, the custodian shall give a detailed explanation of
the cause for further delay and the place and earliest time and date that the record will be
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available for inspection. This period for document production may exceed three days for
reasonable cause.

4. If arequest for accessis denied, the custodian shall provide, upon request, awritten
statement of the groundsfor such denial. Such statement shall cite the specific provision of law
under which accessis denied and shall be furnished to the requester no later than the end of the
third business day following the date that the request for the statement is received.

610.027. 1. Theremedies provided by this section against public governmental bodies
shall be in addition to those provided by any other provision of law. Any aggrieved person,
taxpayer to, or citizen of, this state, or the attorney general or prosecuting attorney, may seek
judicia enforcement of the requirements of sections 610.010 to 610.026. Suits to enforce
sections 610.010 to 610.026 shall be brought in the circuit court for the county in which the
public governmental body has its principa place of business. Upon service of a summons,
petition, complaint, counterclaim, or cross-claim in a civil action brought to enforce the
provisions of sections 610.010 to 610.026, the custodian of the public record that is the subject
matter of such civil action shall not transfer custody, alter, destroy, or otherwise dispose of the
public record sought to be inspected and examined, notwithstanding the applicability of an
exemption pursuant to section 610.021 or the assertion that the requested record is not a public
record until the court directs otherwise.

2. [Once a party seeking judicial enforcement of sections 610.010 to 610.026
demonstrates to the court that the body in question is subject to the requirements of sections
610.010t0 610.026 and has held a closed meeting, record or vote, the burden of persuasion shall
be on the body and its members to demonstrate compliance with the requirements of sections
610.010t0 610.026.] In any legal proceeding, there shall bea presumption that a meeting,
record, or voteisopen tothe public. Theburden shall beon a public governmental body
or a member of a public governmental body to prove that such meeting, record, or vote
may be closed to the public.

3. Upon afinding by a preponderance of the evidence that a public governmental body
or amember of apublic governmental body hasknowingly violated sections610.010t0 610.026,
the public governmental body or the member shall be subject to acivil penalty in an amount [up
to] of one thousand dollars. If the court finds that there is a knowing violation of sections
610.010t0 610.026, the court [may] shall order the payment by such body or member of all costs
and reasonable attorney feesto any party successfully establishing aviolation. [The court shall
determine the amount of the penalty by taking into account the size of the jurisdiction, the
seriousness of the offense, and whether the public governmental body or member of a public
governmental body has violated sections 610.010 to 610.026 previously.]
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4. Upon afinding by [a preponderance of the] clear and convincing evidence that a
public governmental body or a member of a public governmental body has purposely violated
sections 610.010 to 610.026, the public governmental body or the member shall be subject to a
civil penalty in an amount up to [five] eight thousand dollars. If the court finds that there was
apurposeful violation of sections610.010 to 610.026, then the court shall order the payment by
such body or member of all costs and reasonable attorney fees to any party successfully
establishing such a violation. As used in this subsection, " purposely violated” means
exhibiting a conscious design, intent, or plan to violate the law, and doing so with
awar enessof the probable consequences. Thecourt shall determinethe amount of the penalty
by taking into account the size of the jurisdiction, the seriousness of the offense, and whether the
public governmental body or member of a public governmental body has violated sections
610.010 to 610.026 previously.

5. Upon afinding by a preponderance of the evidence that a public governmental body
hasviolated any provision of sections610.010 to 610.026, a court shall void any action takenin
violation of sections 610.010 to 610.026, if the court finds under the facts of the particular case
that the publicinterest in the enforcement of the policy of sections610.010 to 610.026 outweighs
the public interest in sustaining the validity of the action taken in the [closed] meeting, record
or vote. Suit for enforcement shall be brought within one year from which the violation is
ascertainable and in no event shall it be brought later than two years after the violation. This
subsection shall not apply to an action taken regarding the issuance of bonds or other evidence
of indebtedness of a public governmental body if a public hearing, election or public sale has
been held regarding the bonds or evidence of indebtedness.

6. A public governmental body whichisin doubt about thelegality of closing aparticular
meeting, record or vote may bring suit at the expense of that public governmental body in the
circuit court of the county of the public governmental body's principal place of business to
ascertain the propriety of any such action, or seek aformal opinion of the attorney general or an
attorney for the governmental body.

610.029. 1. A public governmental body keeping its recordsin an electronic format is
strongly encouraged to provide access to its public records to members of the public in an
electronic format. A public governmental body [is strongly encouraged to] that maintainsits
recordsin an electronic format shall makeinformation availablein [usable el ectronic formats
tothegreatest extent feasible] afor mat easily accessed and managed by programscommonly
availableto the public, provided that thisrequirement shall not be construed to compel a
hospital operated by theboard of curatorsof the University of Missouri or under chapter
96, 205, or 206 to violateitslicensing agreement for the use of proprietary data processing
systemsfor financial or patient medical record information. A public governmental body
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may not enter into acontract for the creation or maintenance of a public records databaseif that
contract impairs the ability of the public to inspect or copy the public records of that agency,
including public records that are on-line or stored in an electronic record-keeping system used
by the agency. Such contract may not allow any impediment that as a practical matter makesit
more difficult for the public to inspect or copy the records than to inspect or copy the public
governmental body'srecords. For purposesof thissection, ausableelectronicformat shall alow,
at aminimum, viewing and printing of records. However, if the public governmental body keeps
a record on a system capable of allowing the copying of electronic documents into other
electronic documents, the public governmental body shall provide data to the public in such
electronic format, if requested. The activities authorized pursuant to this section may not take
priority over the primary responsibilities of a public governmental body. For purposes of this
section the term "electronic services' means on-line access or access viaother electronic means
toanelectronicfileor database. Thissubsection shall not apply to contractsinitialy enteredinto
before August 28, 2004.

2. Public governmental bodies shall include in a contract for electronic services
provisions that:

(1) Protect the security and integrity of the information system of the public
governmental body and of information systems that are shared by public governmental bodies;
and

(2) Limit theliability of the public governmental body providing the services through
the use of data loss prevention or data leak prevention technology that can identify,
monitor, and protect data at rest, data in use, or data in motion through deep content
ingpection and with a centralized management framework.

3. Each public governmental body may consult with the division of data processing and
telecommunications of the office of administration to develop the electronic services offered by
the public governmental body to the public pursuant to this section.

610.040. 1. Each elected or appointed public official who isa member of a public
governmental body subject to this chapter shall complete a cour se of training of not less
than one and not more than two hours regarding the responsibilities of the public
governmental body and itsmember sconcer ning open meetingslawsnot later than oneyear
after the datethe member:

(1) Takestheoath of office, if the member isrequired to take an oath of office to
assume the person's duties as a member of the public governmental body; or

(2) Otherwise assumes responsibilities as a member of the public governmental
body, if themember isnot required totake an oath of officeto assumethe person’'sduties
as a member of the public governmental body.
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2. Theattorney general shall ensurethat thetrainingismadeavailable. Theoffice
of the attorney general may provide the training and may also approve any acceptable
course of training offered by a public governmental body or other entity. The attorney
general shall ensure that at least one course of training approved or provided by the
attorney general is available on videotape or a functionally similar and widely available
medium at no cost. Thetraining shall include:

(1) Thegeneral background of the legal requirementsfor open meetings,

(2) Theapplicability of thischapter to public governmental bodies;

(3) Proceduresand requirementsregarding quorums, notice, and record keeping
under this chapter;

(4) Proceduresand requirementsfor holding an open meeting and for holding a
closed meeting under this chapter;

(5) Proceduresfor retaininge-mails, memos, and other officecommunications; and

(6) Penaltiesand other consequencesfor failureto comply with this chapter.

3. The office of the attorney general or other entity providing the training shall
provide a certificate of cour se completion to per sonswho completethetraining required
by thissection. A public governmental body shall maintain and makeavailablefor public
ingpection the record of its members completion of thetraining.

4. Completingtherequired trainingasamember of the public governmental body
satisfies the requirements of this section with regard to the member's service on a
committee or subcommittee of the public gover nmental body and the member'sex-officio
service on any other public governmental body.

5. Thetrainingrequired by this section may be used to satisfy any corresponding
training requirements concer ning this chapter or open meetingsrequired by law for the
member sof apublicgover nmental body. Theattorney general shall attempt to coor dinate
the training required by this section with training required by other law to the extent
practicable.

6. Thefailureof oneor more membersof apublic governmental body to complete
thetraining required by this section does not affect the validity of an action taken by the
public governmental body.

7. A certificate of course completion is admissible as evidence in a criminal
prosecution under thischapter. However, evidence that a defendant completed a course
of training offered under this section is not prima facie evidence that the defendant
knowingly violated this chapter.

610.045. 1. Thissection appliesto an elected or appointed public official who is:

(1) A member of amultimember public governmental body;
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(2) Thegoverning officer of a public governmental body that isheaded by asingle
officer rather than by a multimember public gover nmental body; or

(3) The officer for public information of a public governmental body, without
regard to whether the officer iselected or appointed to a specific term.

2. Each public official shall complete a course of training of not lessthan one and
not mor e than two hoursregarding the responsibilities of the public governmental body
with which the official servesand its officer sand employees concer ning open recordsand
publicinformation laws not later than one year after the date the public official:

(1) Takesthe oath of office, if the person isrequired to take an oath of office to
assume the person’'sduties as a public official; or

(2) Otherwise assumesthe person'sdutiesasa public official, if the person isnot
required to take an oath of office to assume the person’sduties.

3. Theattorney general shall ensurethat thetrainingismadeavailable. Theoffice
of the attorney general may provide the training and may also approve any acceptable
cour se of training offered by a public governmental body or other entity. The attorney
general shall ensure that at least one course of training approved or provided by the
attorney general isavailable on videotape or a functionally similar and widely available
medium at no cost. Thetraining shall includeinstruction in:

(1) Thegeneral background of thelegal requirementsfor open recordsand public
information;

(2) Theapplicability of thischapter to public governmental bodies;

(3) Procedures and requirements regarding complying with a request for
information under this chapter;

(4) Theroleof theattorney general under thischapter;

(5) Proceduresfor retaininge-mails, memos, and other officecommunications; and

(6) Penaltiesand other consequencesfor failureto comply with this chapter.

4. The office of the attorney general or other entity providing the training shall
provide a certificate of cour se completion to persons who complete the training required
by thissection. A public governmental body shall maintain and make availablefor public
inspection the record of its public officials.

5. Completingtherequired training asa public official of thepublic gover nmental
body satisfiesthe requirements of this section with regard to the public official's service
onacommitteeor asubcommitteeof thepublicgovernmental body and thepublicofficial's
ex-officio service on any other public governmental body.

6. Thetraining required by this section may be used to satisfy any corresponding
trainingrequirementsconcer ningthischapter or openrecordsrequired by law for apublic
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official. The attorney general shall attempt to coordinate the training required by this
section with training required by other law to the extent practicable.

7. A certificate of course completion is admissible as evidence in a criminal
prosecution under thischapter. However, evidence that a defendant completed a course
of training offered under this section is not prima facie evidence that the defendant
knowingly violated this chapter.

610.050. Each elected or appointed public official who is a member of a public
gover nmental body subject to sections 610.040 and 610.045 and who hastaken the oath of
office or otherwise assumed the person's responsibilities before January 1, 2010, shall
complete the cour se of training required by sections 610.040 and 610.045 before January
1, 2011.

610.100. 1. Asused in sections 610.100 to 610.150, the following words and phrases
shall mean:

(1) "Arrest", an actua restraint of the person of the defendant, or by his or her
submission to the custody of the officer, under authority of awarrant or otherwisefor acriminal
violation which results in the issuance of a summons or the person being booked;

(2) "Arrest report”, a record of a law enforcement agency of an arrest and of any
detention or confinement incident thereto together with the charge therefor;

(3) "Inactive', an investigation in which no further action will be taken by a law
enforcement agency or officer for any of the following reasons:

(a) A decision by the law enforcement agency not to pursue the case;

(b) Expiration of the timeto file criminal charges pursuant to the applicable statute of
limitations, or ten years after the commission of the offense; whichever date earliest occurs;

(c) Finality of the convictions of all persons convicted on the basis of the information
containedin theinvestigativereport, by exhaustion of or expiration of all rightsof appeal of such
persons;

(4) "Incident report”, arecord of alaw enforcement agency consisting of the date, time,
specific location, name of the victim and immediate facts and circumstances surrounding the
initial report of a crime or incident, including any logs of reported crimes, accidents and
complaints maintained by that agency;

(5) "Investigative report”, arecord, other than an arrest or incident report, prepared by
personnel of alaw enforcement agency, inquiring into a crime or suspected crime, either in
response to anincident report or in response to evidence devel oped by law enforcement officers
in the course of their duties.

2. Each law enforcement agency of this state, of any county, and of any municipality
shall maintain records of al incidents reported to the agency, investigations and arrests made by
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such law enforcement agency. All incident reports and arrest reports shall be open records.
Notwithstanding any other provision of law other than the provisions of subsections 4, 5 and 6
of this section or section 320.083, RSMo, investigative reports of all law enforcement agencies
are closed records until the investigation becomes inactive. If any person is arrested and not
charged with an offense against the law within thirty days of the person'sarrest, the arrest report
shall thereafter be a closed record except that the disposition portion of the record may be
accessed and except as provided in section 610.120.

3. Except as provided in subsections 4, 5, 6 and 7 of this section, if any portion of a
record or document of alaw enforcement officer or agency, other than an arrest report, which
would otherwise be open, contains information that is reasonably likely to pose a clear and
present danger to the safety of any victim, witness, undercover officer, or other person; or
jeopardize a criminal investigation, including records which would disclose the identity of a
source wishing to remain confidential or a suspect not in custody; or which would disclose
techniques, procedures or guidelines for law enforcement investigations or prosecutions, that
portion of the record shall be closed and shall be redacted from any record made available
pursuant to this chapter.

4. Any person, including a family member of such person within the first degree of
consanguinity if such person is deceased or incompetent, attorney for a person, or insurer of a
person involved in any incident or whose property is involved in an incident, may obtain any
records closed pursuant to this section or section 610.150 for purposes of investigation of any
civil claim or defense, as provided by thissubsection. Any individual, hisor her family member
within thefirst degree of consanguinity if such individual isdeceased or incompetent, hisor her
attorney or insurer, involved in an incident or whose property isinvolved in an incident, upon
written request, may obtain a complete unaltered and unedited incident report concerning the
incident, and may obtain access to other records closed by alaw enforcement agency pursuant
to this section. Within thirty days of such request, the agency shall provide the requested
material or file amotion pursuant to this subsection with the circuit court having jurisdiction
over thelaw enforcement agency stating that the safety of thevictim, witnessor other individual
cannot be reasonably ensured, or that a criminal investigation is likely to be jeopardized. If,
based on such motion, the court findsfor thelaw enforcement agency, the court shall either order
the record closed or order such portion of the record that should be closed to be redacted from
any record made available pursuant to this subsection.

5. Any person may bring an action pursuant to this section in the circuit court having
jurisdiction to authorize disclosure of theinformation contained in an investigative report of any
law enforcement agency, which would otherwise be closed pursuant to this section. The court
may order that all or part of the information contained in an investigative report be released to
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the person bringing the action. In making the determination asto whether information contai ned
in an investigative report shall be disclosed, the court shall consider whether the benefit to the
person bringing the action or to the public outweighs any harm to the public, to the law
enforcement agency or any of its officers, or to any person identified in the investigative report
in regard to the need for law enforcement agencies to effectively investigate and prosecute
criminal activity. Theinvestigative report in question may be examined by the court in camera.
The court may find that the party seeking disclosure of the investigative report shall [bear the]
have its reasonabl e and necessary costs and attorneys fees [of both parties, unless] paid if the
court finds that the decision of the law enforcement agency not to open the investigative report
was substantially unjustified under al relevant circumstanced], and in that event, the court may
assess such reasonabl e and necessary costs and attorneys fees to the law enforcement agency].

6. Any person may apply pursuant to this subsection to the circuit court having
jurisdiction for an order requiring alaw enforcement agency to open incident reports and arrest
reports being unlawfully closed pursuant to this section. If the court finds by a preponderance
of the evidence that the law enforcement officer or agency has knowingly violated this section,
the officer or agency shall be subject to acivil penalty in an amount up to one thousand dollars.
If the court finds that there is a knowing violation of this section, the court may order payment
by such officer or agency of all costs and attorneys fees, as provided by section 610.027. If the
court finds by a preponderance of the evidence that the law enforcement officer or agency has
purposely violated this section, the officer or agency shall be subject to a civil penalty in an
amount up to five thousand dollars and the court shall order payment by such officer or agency
of all costs and attorney fees, as provided in section 610.027. The court shall determine the
amount of the penalty by taking into account the size of the jurisdiction, the seriousness of the
offense, and whether thelaw enforcement officer or agency has violated this section previoudly.

7. Thevictim of an offense as provided in chapter 566, RSMo, may request that his or
her identity be kept confidential until a charge relating to such incident isfiled.

v



