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FIRST REGULAR SESSION
[PERFECTED]
HOUSE COMMITTEE SUBSTITUTE FOR

HOUSE BILL NO. 390

95TH GENERAL ASSEMBLY

0766L.02P D. ADAM CRUMBLISS, Chief Clerk

AN ACT

To repeal sections 172.360, 174.130, 178.635, 178.780, 208.009, 285.530, 285.555, and
292.675, RSMo, and to enact inlieu thereof eleven new sectionsrelating to unauthorized
aliens, with an emergency clause.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Sections 172.360, 174.130, 178.635, 178.780, 208.009, 285.530, 285.555,
and 292.675, RSMo, are repealed and eleven new sections enacted in lieu thereof, to be known
assections172.360, 173.1110, 174.130, 175.025, 178.635, 178.780, 178.785, 208.009, 285.530,
285.555, and 292.675, to read as follows:

172.360. 1. All youths, resident of the state of Missouri, shall be admitted to all the
privileges and advantages of the various classes of all the departments of the University of the
State of Missouri; provided, that each applicant for admission therein shall possess such
schol astic attainmentsand mental and moral qualificationsasshall be prescribedinrulesadopted
and established by the board of curators,; provided that aliens unlawfully present in the
United Statesshall not beeligiblefor enrollment in theuniver sity; and provided further, that
the board of curators may charge and collect reasonabl e tuition and other fees necessary for the
mai ntenance and operation of all departments of the university, as they may deem necessary.

2. Prior to approval of any appropriations by the general assembly for the
University of Missouri, the department of higher education shall annually certify to the
education appr opriationscommitteeof thehouseof r epresentativesand theappropriations
committee of the senate that each campusof the Univer sity of Missouri hasnot knowingly
enrolled any aliens unlawfully present in the United Statesin the preceding year.

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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173.1110. 1. No covered student unlawfully present in the United States shall
receive a postsecondary education public benefit. Educational institutions awarding
postsecondary education publicbenefitsto cover ed studentsshall verify that thesestudents
are United States citizens, per manent residents, or lawfully present in the United States.

2. The following documents, in hard copy or electronic form, may be used to
document that a covered student is a United States citizen, permanent resident, or is
lawfully present in the United States:

(1) The Free Application for Student Aid Institutional Student Information
Record;

(2) A state-issued driver'slicense,

(3) A state-issued nondriver'sidentification card;

(4) Documentary evidence recognized by the department of revenue when
processing an application for adriver'slicense or nondriver'sidentification card,

(5) A United Statesbirth certificate;

(6) A United States military identification card; or

(7) Any document issued by thefederal gover nment that confirmsan alien'slawful
presencein the United States.

3. All postsecondary higher education institutions shall annually certify to the
department of higher education that they have not knowingly awarded a postsecondary
education public benefit to a covered student who is unlawfully present in the United
States.

4. Asused in thissection, the following terms shall mean:

(1) " Covered student” , astudent eighteen year sof ageor older, whohasgraduated
from high school and is attending classes on the campus of a postsecondary educational
institution during regularly scheduled academic sessions;

(2) " Postsecondary education public benefit", institutional financial aid awarded
by public postsecondary educational institutions and state-administered postsecondary
grantsand scholar shipsawar ded by all postsecondary educational institutionsto covered
students.

174.130. 1. Each board may make such rules and regulations for the admission of
students as may be deemed proper; provided that aliens unlawfully present in the United
States shall not be eligible for enrollment in the university or college.

2. Prior to approval of any appropriations by the general assembly for the
university or college, the department of higher education shall annually certify to the
education appr opriationscommitteeof thehouseof r epr esentativesand theappropriations
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committee of the senate that each university or college has not knowingly enrolled any
aliens unlawfully present in the United Statesin the preceding year.

175.025. 1. Theboard of curatorsof Lincoln University may makesuch rulesand
regulationsfor theadmission of studentsasit may bedeemed proper; provided that aliens
unlawfully present in theUnited Statesshall not beeligiblefor enrolimentintheuniversity.

2. Prior to approval of any appropriations by the general assembly for the
university, the department of higher education shall annually certify to the education
appropriations committee of the house of representatives and the appropriations
committee of the senate that the university has not knowingly enrolled any aliens
unlawfully present in the United Statesin the preceding year.

178.635. 1. Theboard of regents of Linn State Technical College shall organizein the
manner provided by law for the board of curators of the University of Missouri. The powers,
duties, authority, responsibilities, privileges, immunities, liabilities and compensation of the
board of Linn State Technical College in regard to Linn State Technical College shall be the
same as those prescribed by statute for the board of curators of the University of Missouri in
regard to the University of Missouri, except that Linn State Technical College shall be operated
only as a state technical college. Nothing in this section shall be construed to authorize Linn
State Technical College to become a community college or a university offering four-year or
graduate degrees.

2. All lawful bonded indebtednessincurred by theissuance of revenue bonds, as defined
in section 176.010, RSMo, by Linn Technical College, shall be deemed to be an indebtedness
of the board of regents of Linn State Technical College after the date upon which the conditions
of section 178.631 are met. Such indebtedness shall be retired through tuition revenues.

3. Theboard of regents may make such rulesand regulationsfor the admission of
studentsasit may bedeemed proper; provided that aliensunlawfully present in theUnited
States shall not be eligible for enrollment in Linn State Technical College.

4. Prior toapproval of any appropriations by the general assembly for Linn State
Technical College, the department of higher education shall annually certify to the
education appropriationscommitteeof thehouseof r epresentativesand theappropriations
committee of the senatethat the college has not knowingly enrolled any aliens unlawfully
present in the United Statesin the preceding year.

178.780. 1. Tax supported community colleges formed prior to October 13, 1961, and
those formed under the provisions of sections 178.770to 178.890 shall be under the supervision
of the coordinating board for higher education.

2. The coordinating board for higher education shall:

(1) Establishtherole of the two-year college in the state;
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(2) Set up asurvey formto beused for local surveys of need and potential for two-year
colleges; provide supervision in the conducting of surveys; require that the results of the studies
be used in reviewing applicationsfor approval; and establish and use the survey resultsto set up
priorities;

(3) Requirethat theinitiative to establish two-year colleges come from the areato be
served,

(4) Administer the state financial support program;

(5) Supervise the community college districts formed under the provisions of sections
178.770 to 178.890 and the community colleges now in existence and formed prior to October
13, 1961;

(6) Formulate and put into effect uniform policies as to budgeting, record keeping, and
student accounting;

(7) Establish uniform minimum entrance requirementsand uniform curricular offerings
for all community collegesand ensurethat aliensunlawfully present in theUnited Statesare
not eligible for enrollment in any community college;

(8) Make acontinuing study of community college education in the state; and

(9) Beresponsiblefor theaccreditation of each community collegeunder itssupervision.
Accreditation shall be conducted annually or as often as deemed advisable and madein amanner
consistent with rulesand regul ations established and applied uniformly to all community colleges
in the state. Standards for accreditation of community colleges shall be formulated with due
consideration given to curriculum offerings and entrance requirements of the University of
Missouri.

178.785. Prior to approval of any appropriations by the general assembly for a
community college, the department of higher education shall annually certify to the
education appropriationscommitteeof thehouseof r epr esentativesand theappropriations
committee of the senatethat the community college has not knowingly enrolled any aliens
unlawfully present in the United Statesin the preceding year.

208.009. 1. No aien unlawfully present in the United States shall receive any state or
local public benefit, except for state or local public benefits that may be offered under 8 U.S.C.
1621(b). Nothing in this section shall be construed to prohibit the rendering of emergency
medical care, prenatal care, services offering alternatives to abortion, emergency assistance, or
legal assistance to any person.

2. Asused inthis section, "public benefit" means any grant, contract, or loan provided
by an agency of state or local government; or any retirement, welfare, health, [postsecondary
education, state grants and scholarships,] disability, housing, or food assistance benefit under
which payments, assistance, credits, or reduced rates or fees are provided. The term "public
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benefit" shall not include postsecondary education public benefits as defined in section
173.1110, RSMo, or contracts or agreements between public utility providers and their
customersor unemployment benefits payable under chapter 288, RSMo. The unemployment
compensation program shall verify thelawful presenceof analienfor the purpose of determining
eligibility for benefits in accordance with its own procedures.

3. In addition to providing proof of other eligibility requirements, at the time of
applicationfor any state or local public benefit, an applicant who is eighteen years of age or ol der
shall provide affirmative proof that the applicant is a citizen or a permanent resident of the
United States or islawfully present in the United Stateq[, provided, however, that in the case of
state grants and schol arships, such proof shall be provided before the applicant receivesany state
grant or scholarship]. Such affirmative proof shall include documentary evidence recognized
by the department of revenue when processing an application for adriver'slicense, a Missouri
driver's license, as well as any document issued by the federal government that confirms an
alien's lawful presence in the United States. In processing applications for public benefits, an
employee of an agency of state or local government shall not inquire about the legal status of a
custodial parent or guardian applying for apublic benefit on behalf of hisor her dependent child
who is acitizen or permanent resident of the United States.

4. An applicant who cannot provide the proof required under this section at the time of
application may aternatively sign an affidavit under oath, attesting to either United States
citizenship or classification by the United States as an alien lawfully admitted for permanent
residence, in order to receive temporary benefits or a temporary identification document as
provided inthissection. Theaffidavit shall be on or consistent with forms prepared by the state
or local government agency administering the state or local public benefitsand shall includethe
applicant's Social Security number or any applicable federal identification number and an
explanation of the penaltiesunder statelaw for obtai ning public assistance benefitsfraudulently.

5. Anapplicant who has provided the sworn affidavit required under subsection 4 of this
section is eligible to receive temporary public benefits as follows:

(1) For ninety days or until such time that it is determined that the applicant is not
lawfully present in the United States, whichever is earlier; or

(2) Indefinitely if the applicant provides a copy of a completed application for abirth
certificate that is pending in Missouri or some other state. An extension granted under this
subsection shall terminate upon the applicant's receipt of a birth certificate or a determination
that a birth certificate does not exist because the applicant is not a United States citizen.

6. An applicant who isan alien shall not receive any state or local public benefit unless
the alien'slawful presenceinthe United Statesisfirst verified by the federal government. State
and local agencies administering public benefits in this state shall cooperate with the United



H.C.S. H.B. 390 6

46
47
48
49
50
51
52
53
54
55
56
57
58
59

© 00 ~NO 01Tk~ WN

NNNE R R RRRR R R R
NP, O®©OOow-~NouhwNIERO

States Department of Homeland Security in achieving verification of an alien'slawful presence
in the United States in furtherance of this section. The system utilized may include the
Systematic Alien Verification for Entitlements Program operated by the United States
Department of Homeland Security. After an applicant’'slawful presencein theUnited States
hasbeen verified through the Systematic Alien Verification for Entitlements Program, no
additional verification isrequired within the sameagency of thestateor local gover nment.

7. The provisions of this section shall not be construed to require any nonprofit
organization [organized under] duly registered with the Internal Revenue [Code] Service to
enforce the provisions of this section, nor does it prohibit such an organization from providing
aid.

8. Any agency that administers public benefits shall provide assistance in obtaining
appropriate documentation to personsapplying for public benefitswho signtheaffidavit required
by subsection 4 of this section stating they are eligible for such benefits but lack the documents
required under subsection 3 of this section.

285.530. 1. No business entity or employer shal knowingly employ, hire for
employment, or continue to employ an unauthorized alien to perform work within the state of
Missouri.

2. Asacondition for theaward of any contract or grant in excess of five thousand dollars
by the state or by any political subdivision of the state to a business entity, or for any business
entity receiving a state-administered or subsidized tax credit, tax abatement, or loan from the
state, the business entity shall, by sworn affidavit and provision of documentation, affirm its
enrollment and participation in a federal work authorization program with respect to the
employeesworking in connection with the contracted services. Every such business entity shall
also sign an affidavit affirming that it does not knowingly employ any person who is an
unauthorized alienin connection with the contracted services. Duringor immediately after an
emer gency, therequirementsof thissubsection that abusinessentity enroll and participate
in afederal work authorization program shall be suspended for fifteen working days. As
used in this subsection, "emergency” includes the following natural and manmade
disasters: major snow and ice storms, floods, tornadoes, severe weather, earthquakes,
hazardous material incidents, nuclear power plant accidents, other radiological hazards,
and major mechanical failures of a public utility facility.

3. All public employers shall enroll and actively participate in a federal work
authorization program.

4. Anemployer may enroll and participatein afederal work authorization program and
shall verify the employment dligibility of every employee in the employer's hire whose
employment commencesafter theemployer enrollsin afederal work authorization program. The
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employer shall retain a copy of the dated verification report received from the federal
government. Any business entity that participates in such program shall have an affirmative
defense that such business entity has not violated subsection 1 of this section.

5. A genera contractor or subcontractor of any tier shall not be liable under sections
285.525 to 285.550 when such general contractor or subcontractor contracts with its direct
subcontractor who violates subsection 1 of thissection, if the contract binding the contractor and
subcontractor affirmatively states that the direct subcontractor is not knowingly in violation of
subsection 1 of this section and shall not henceforth be in such violation and the contractor or
subcontractor receives asworn affidavit under the penalty of perjury attesting to the fact that the
direct subcontractor's employees are lawfully present in the United States.

285.555. Should the federal government discontinue or fail to authorize or implement
any federal work authorization program, then subsections 2 and 3 of section 285.530 and
paragraph (b) of subdivision (1) of subsection 6 of section 285.535 and paragraph (b) of
subdivision (2) of subsection 6 of section 285.535 shall not apply after the date of
discontinuance or failureto authorize or implement, and the general assembly shall review
sections 285.525 to 285.555 for the purpose of determining whether the sections are no longer
applicable and should be repeal ed.

292.675. 1. Asusedin this section, the following terms shall mean:

(1) "Construction", construction, reconstruction, demolition, painting and decorating,
or major repair;

(2) "Department”, the department of labor and industrial relations,

(3) "Person™, any natural person, joint venture, partnership, corporation, or other business
or legal entity;

(4) "Public body", the state of Missouri or any officer, official, authority, board or
commission of the state, or other political subdivision thereof, or any institution supported in
whole or in part by public funds,

(5) "Public works", all fixed works constructed for public use or benefit or paid for
wholly or in part out of public funds. "Public works" includes any work done directly by any
public utility company when performed by it pursuant to the order of the public service
commission or other public authority whether or not it be done under public supervision or
direction or paid for wholly or in part out of public funds when let to contract by said utility.

2. Any person signing a contract to work on the construction of public works for any
public body shall provide aten-hour Occupational Safety and Health Administration (OSHA)
construction saf ety program [for their on-siteemployees] whichincludesacoursein construction
safety and health approved by OSHA or a similar program approved by the department which
isat least as stringent asan approved OSHA programfor their on-siteemployeeswho havenot
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completed a program previously. All employees who have not completed a program
previously are required to complete the program within sixty days of beginning work on such
construction project.

3. Any employee found on awork site subject to this section without documentation of
the successful completion of the [course] program required under subsection 2 of this section
shall be afforded twenty days to produce such documentation before being subject to removal
from the project.

4. The public body shall specify the requirements of this section in the resolution or
ordinance and in the call for bids for the contract. The contractor to whom the contract is
awarded and any subcontractor under such contractor shall require all on-site employees to
compl etetheten-hour training program required under subsection 2 of thissection or to provide
documentation of the previous successful completion of a program. The public body
awarding the contract shall include thisrequirement in the contract. The contractor shall forfeit
as apenalty to the public body on whose behalf the contract is made or awarded, two thousand
five hundred dollars plus one hundred dollars for each employee employed by the contractor or
subcontractor, for each calendar day, or portion thereof, such employeeis employed without the
requiredtraining. Thepenalty shall not beginto accrue until thetime periodin subsections2 and
3 of this section have elapsed. The public body awarding the contract shall include notice of
these penaltiesin the contract. The public body awarding the contract shall withhold and retain
therefrom all sums and amounts due and owing as aresult of any violation of this section when
making payments to the contractor under the contract. The contractor may withhold from any
subcontractor sufficient sums to cover any penalties the public body has withheld from the
contractor resulting from the subcontractor's failure to comply with the terms of this section. If
the payment has been madeto the subcontractor without withhol ding, the contractor may recover
the amount of the penalty resulting from the fault of the subcontractor in an action maintained
in the circuit court in the county in which the public works project is located from the
subcontractor.

5. In determining whether a violation of this section has occurred, and whether the
penalty under subsection 4 of this section shall beimposed, the department shall investigate any
claim of violation. Upon completing such investigation, the department shall notify the public
body and any party found to be in violation of this section of its findings and whether a penalty
shall be assessed. Determinations under this section may be appealed in the circuit court in the
county in which the public works project is |ocated.

6. If the contractor or subcontractor fails to pay the penalty within forty-five days
following notification by the department, the department shall pursue an enforcement action to
enforce the monetary penalty provisions of subsection 4 of this section against the contractor or
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subcontractor found to bein violation of thissection. If the court orderspayment of the penalties
as prescribed under subsection 4 of this section, the department shall be entitled to recover its
actual cost of enforcement in addition to such penalty amount.

7. The department may establish rules and regulations for the purpose of implementing
the provisions of this section. Any rule or portion of arule, asthat term is defined in section
536.010, RSMo, that is created under the authority delegated in this section shall become
effective only if it complies with and is subject to all of the provisions of chapter 536, RSMo,
and, if applicable, section 536.028, RSMo. This section and chapter 536, RSMo, are
nonseverable and if any of the powersvested with the general assembly pursuant to chapter 536,
RSMo, to review, to delay the effective date, or to disapprove and annul arule are subsequently
held unconstitutional, then the grant of rulemaking authority and any rule proposed or adopted
after August 28, 2008, shall be invalid and void.

8. Thissection shall not apply to work performed by public utilitieswhich are under the
jurisdiction of the public service commission, or their contractors, or work performed at or on
facilities owned or operated by said public utilities.

9. The provisions of this section shall not apply to rail grade crossing improvement
projectswherethereexistsasigned agreement between therailroad and the Missouri department
of transportation or an order issued by the department of transportation ordering such
construction.

10. Thissection shall take effect on August 28, 2009.

Section B. Because immediate action is necessary to prevent illegal student enrollment
and to promote legal foreign student enrollment in the upcoming summer educational sessions,
and to prevent the disqualification of legitimate public works contractors, section A of this act
is deemed necessary for the immediate preservation of the public health, welfare, peace, and
safety, and ishereby declared to be an emergency act within the meaning of the constitution, and
section A of this act shall be in full force and effect upon its passage and approval.
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