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FIRST REGULAR SESSION
HOUSE COMMITTEE SUBSTITUTE FOR

HOUSE BILL NO. 554

95TH GENERAL ASSEMBLY

1194L..03C D. ADAM CRUMBLISS, Chief Clerk

AN ACT

To repeal section 393.135, RSMo, and to enact in lieu thereof sixteen new sections relating to
electrical corporations.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Section 393.135, RSMo, isrepealed and sixteen new sectionsenacted in lieu
thereof, to be known as sections 393.135, 393.1250, 393.1253, 393.1256, 393.1259, 393.1262,
393.1265, 393.1268, 393.1271, 393.1274, 393.1277, 393.1280, 393.1283, 393.1286, 393.1289,
and 393.1292, to read as follows:

393.135. 1. Except as provided in subsection 2 of this section, any charge made or
demanded by an electrical corporation for service, or in connection therewith, which isbased on
the costs of construction work in progress upon any existing or new [facility of the] electrical
corporation facility, or any other cost associated with owning, operating, maintaining, or
financing any such property before it is fully operational and used for service|, is unjust and
unreasonable, and] is prohibited.

2. Theprovisionsof subsection 1 of thissection shall not apply to a clean baseload
generating plant or arenewable sour ce generating facility, asdefined in section 393.1253.
In addition, the commission may authorize an electrical cor poration to make or demand
chargesfor servicebased in wholeor in part on additional amortizationsto maintain the
electrical corporation's financial ratios that will, in the commission's judgment, better
enabletheelectrical corporation to cost-effectively construct a clean baseload generating
plant or arenewable sour ce generating facility.

393.1250. 1. Sections393.1250t0 393.1292 shall be known and may becited asthe
"Missouri Clean and Renewable Energy Construction Act", the purpose of which isto
enable the construction of clean baseload electric generating plants within the state of

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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Missouri or facilitiesthat utilize renewable sour cesto produce energy. Sections393.1250
t0393.1292 shall not apply to clean baseload electric gener ating plantsor renewablesour ce
generating facilitiesthat arein commercial operation on August 28, 2009.

2. Wherean electrical corporation formsasubsidiary cor poration, limited liability
company, partnership or other entity, asubsidiary, to acquire, finance, license, construct,
own, operate, maintain or decommission a clean baseload generating plant to be used as
a generating resource in whole or in part for the electrical corporation’'sratepayers, the
commission shall treat, for rate-making purposes, for the purpose of obtaining any
required regulatory approvals, and for all other purposesof sections393.1250t0 393.1292,
all capital costs and expenses incurred by the subsidiary in connection with the clean
baseload generating plant and all revenues, including off-system salesrevenues gener ated
from the clean baseload generating plant as if the costs, expenses, and revenues were
incurred or received directly by the electrical corporation and as if the plant itself was
owned directly by the electrical corporation. Regulatory approvals, under sections
393.1250 to 393.1292 and otherwise, related to a clean baseload generating plant and
recovery of costs through rates for such a plant shall be the same whether the clean
baseload generating plantisowned dir ectly by theelectrical cor poration or by asubsidiary
of the electrical corporation, and the electrical corporation shall be entitled to obtain a
commission determination of any regulatory and rate-making issues arising from
owner ship of the plant by such asubsidiary aspart of theelectrical corporation’'srequest
for a project development order relating to the plant under sections 393.1250 to 393.1292.
Moreover, for all purposes of the assessment and levy of property taxes under Missouri
law, including chapters 137, 138, 151 and 153, RSMo, the property of a subsidiary of an
electrical corporation owning a clean baseload generating plant as described in this
subsection shall betreated asif it were owned by the electrical cor poration.

3. Nothing in subsection 2 of this section is intended to alter ownership of the
project between theelectrical corporation and any such subsidiary or other entity for any
other purpose, including but not limited to, thegranting of any interest in such subsidiary
or other entity of the assets thereof in connection with any financing or otherwise.

4. Within thirty days after the effective date of sections 393.1250 to 393.1292, the
commission shall convene a docket in which the commission shall consider the relative
merits of various methods to finance clean baseload generating plants and renewable
sour ce gener ating facilities, including consider ation of financing such plantsand facilities
without utilization of the provisionsof sections393.1250t0 393.1292, financing such plants
and facilities using the additional amortizations provided for in subsection 2 of section
393.135, financing such plants and facilities using revised rates under sections 393.1265
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and 393.1274, or financing such plants and facilities using a combination of financing
methods.

393.1253. Asused in sections393.1250t0393.1292, thefollowingwor dsand phrases
mean:

(1) "AFUDC", the allowance for funds used during construction of a facility
calculated according to regulatory accounting principles,

(2) " Capital costs' or " facility capital costs', all capital costsincluding applicable
taxes, associated with the design, siting, selection, acquisition, licensing, construction,
testing, and placing into service of a clean baseload generating plant or renewable sour ce
generating facility, and ancillary facilities, aswell as capital costsincurred to expand or
upgradethetransmission grid in order to connect the clean baseload generating plant or
renewable sour ce gener ating facility to the transmission grid, under generally accepted
principles of regulatory or financial accounting. Thisincludes all costs described in the
Federal Energy Regulatory Commission's Uniform System of Accounts Prescribed for
Public Utilitiesand Licensees Subject to the Provisions of the Federal Power Act, Electric
Plant Instructions, as components of construction cost in 18 CFR Part 101, including
AFUDC, and capital costsassociated with facilitiesor investmentsfor thetransportation,
delivery, storage, handling, and disposal of fuel;

(3) "Clean baseload generating plant”, a new coal or nuclear fueled electrical
generating facility located in the state of Missouri that is designed to be operated at a
capacity factor exceeding seventy per cent annually, hasagrossinitial gener ation capacity
rating of five hundred megawatts or more, and isintended in whole or in part to serve
retail customersof an electrical corporation in Missouri, and for a coal plant, isdesigned
to utilizethe best available control technology as of the date of thefiling of the application
for a facility review order, as defined by the United States Environmental Protection
Agency, for the control of air emissions;

(4) " Constructionwork inprogress' ,theelectrical corporation'sshareof all capital
costs as defined in this section associated with a clean baseload generating plant or
renewablesour cegener atingfacility, which havebeenincurred but havenot been included
in the electrical corporation's plant in service, and are recorded in Federal Energy
Regulatory Commission’'sUniform System of AccountsPrescribed for Public Utilitiesand
Licensees Subject to the Provisions of the Federal Power Act, Balance Sheet Chart
Accounts, as construction work in progressfor electric plantsin 18 CFR Part 101, or any
other account established in the Uniform System of Accounts for the recording of
construction work in progress;
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(5) " Cost of tax capitalized interest” for any period, thesum of all federal and state
incometax for such period attributableto the disallowance of interest deductionsdueto
tax capitalized interest, which amount shall include a gross-up for incometaxes. The cost
of tax capitalized inter est shall becomputed using thefollowingformula: ([tax capitalized
interest minus the debt component of AFUDC] times [the composite federal and state
incometax rateused in theelectrical corporation'smost recent ratemaking proceeding, as
adjusted toreflect changes, if any, to statutory tax ratesapplicableto the period]) divided
by (one minusthe electrical corporation's composite federal and state incometax rate);

(6) "Facility review application™", an application for afacility review order;

(7) "Facility review order", an order issued by the commission under section
393.1265;

(8) " General rate proceeding” , a proceeding befor e the commission under section
393.150 or section 386.390, RSM o, and other applicable provisionsfor the establishment
of new electric rates and charges, and where orders in general rate proceedings are
referenced in sections393.1250t0 393.1292, such ordersincluderevised rateor der sissued
in proceedings under sections 393.1259 to 393.1280;

(9) " In-serviceexpenses', all reasonably projected expensesof thetyperecognized
under generally accepted principlesof regulatory or financial accounting asa result of a
clean baseload generating plant or renewable source generating facility commencing
commer cial operation, including:

(a) Expensesassociated with oper atingand maintainingthefacility, aswell astaxes
and governmental charges, including taxes other than income taxes, applicable to the
facility;

(b) Depreciation and amortization expensesrelated to the facility;

(c) The weighted average cost of capital applied to the electrical corporation's
investment in supplies, inventories, and working capital associated with the facility; and

(d) Other costsdetermined by the commission to be appropriate for rate-making
purposes. In-service expensesinclude, but arenot limited to, labor, supplies, insurance,
general and administrative expenses, and the cost of outside services,

(10) " Person", any individual, group, firm, partner ship, company, or corporation;

(11) " Palitical subdivision", any county or municipality within this state;

(12) " Preconstruction costs', all costs associated with a potential clean baseload
generating plant or renewable source generating facility incurred before issuance of a
facility review order, including, without limitation, the costs of contracting, evaluation,
design, engineering, forging materials, environmental and geotechnical analysis and
permitting, including early site permitting and combined construction and operating
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license per mitting from theUnited StatesNuclear Regulatory Commission, costsassociated
with obtaining financing, including the costs associated with loan guaranty applications
filed with theUnited StatesDepartment of Ener gy, initial sitepreparation costsand r elated
consulting and professional costs, and costs associated with any other activitieson thesite
permitted under applicable federal, state, or local laws or regulations prior to receipt of
any final authorization (including prior to receipt of a project development order or a
facility review order) to construct theclean baseload gener ating plant or renewable source
generating facility from applicable federal, state or local agencies, and shall include
AFUDC associated with all of the foregoing costs;

(13) " Project development application” , an application for a project development
order;

(14) " Project development order”, an order issued under subsections 2 to 11 of
section 393.1256;

(15) "Renewable source generating facility", any electric generating facility
powered by wind, hydropower, solar power, landfill methane, biomass, or any other
renewable sour ce of power that does not produce significant carbon emissions,

(16) " Return on equity”, thereturn on common equity established in the facility
review order for aclean baseload gener ating plant or renewablesour cegener atingfacility.
If a return on common equity was established by the commission in an order in the
electrical cor poration'smost recent general rateproceeding issued nomor ethan fiveyears
before the date an application for a facility review order isfiled, that return on common
equity shall be used for computing future rate revisions under sections 393.1259 to
393.1280. If areturn on common equity wasnot established by the commissionin an order
in ageneral rate proceeding for the electrical corporation issued no morethan fiveyears
beforethe date an application for afacility review order isfiled, a project specificreturn
on common equity shall be established in thefacility review order application proceeding
and shall apply exclusively to the establishment of the weighted average cost of capital
under sections 393.1250 to 393.1292 and shall not be used for any other purpose. The
return on common equity as set forth in this subdivision shall apply to the establishment
of theweighted aver agecost of capital under sections393.1250t0393.1292 until adifferent
return on equity isestablished in a general rate proceeding;

(17) "Revised rates', arevised schedule of electric rates and chargesreflecting a
changetotheelectrical corporation'sthen current nonfuel and purchased power ratesand
chargesto add incremental revenuerequirementsrelated to a clean baseload generating
plant or renewable source generating facility as authorized in sections 393.1250 to
393.1292;
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(18) "Revised rates order”, an order issued by the commission under sections
393.1259t0393.1280 appr oving, modifying, or denyingtheelectrical cor poration'srequest
to chargerevised rates under sections 393.1250 to 393.1292;

(19) " Revised rates proceedings’, all proceedings to consider an application for
revised ratesor review of arevised rates order;

(20) " Staff", the executive director or the executive director and the employees of
the commission;

(21) "Tax interest capitalized”, the interest that is capitalized for income tax
purposes under Section 263A(f) of the Internal Revenue Code of 1986, as amended, or
other provision of federal or stateincometax law;

(22) "Weighted average cost of capital” or "cost of capital”, the electrical
cor por ation's aver age cost of debt and equity capital:

(&) Incorporating the:

a. Return on equity;

b. Electrical corporation'scurrent weighted average cost of debt; and

c. Electrical corporation'sweighted average cost of preferred stock;

(b) Adjusting subparagraphsa and c of paragraph (a) of thissubdivision for the
effect of current income taxes by dividing them by one minus the composite federal and
state income tax rate used in the electrical corporation's most recent rate- making
proceeding, as adjusted to reflect changes, if any, to statutory tax rates applicable to the
period; and

(c) Weightingtheitemsdescribed in paragraph (a) in thissubdivision and adjusted
in paragraph (b) of thissubdivision accor dingtotheelectrical cor poration'scurrent capital
structurefor rate-making purposes.

393.1256. 1. The provisionsof thissection apply to the preconstruction costs of a
clean baseload generating plant or renewable sour ce gener ating facility.

2. Preconstruction costsassociated with apotential clean baseload gener atingplan,
with AFUDC thereon, shall beincluded in the electrical corporation'srate base, whether
or not a project development order has been applied for or received, and whether or not
a certificate of public convenience and necessity has been applied for or received under
subsection 1 of section 393.170, in any general rate proceeding where the commission's
final report and order isissued after the effective date of sections 393.1250 to 393.1292 if
the commission finds that the electrical corporation was prudent and reasonable in
incurring such preconstruction costs. The electrical corporation's cost of tax capitalized
interest shall also be included in the electrical corporation’'s revenue requirement
established in such a general rate proceeding on preconstruction costs included in the
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electrical corporation'srate base, in addition to the return on rate base applied to such
preconstruction costs. Theelectrical corporation shall berequired to reduceitsrevenue
requirement in any general rate proceeding to reflect the reduction in tax liability the
electrical corporation receives from tax depreciation deductions attributable to the tax
capitalized interest with respect to the preconstruction costs that were included in rate
base. Therecovery of tax capitalized interest with an income tax gross-up isintended to
require ratepayers to pay no more and no less than necessary to make the electrical
cor por ation whole on an after-tax cash basis.

3. Oncean electrical corporation hasdetermined that a particular clean baseload
generating plant project or a particular renewable sour ce generating facility project isa
resour ce that the electrical corporation should pursue, an electrical cor poration may file
a project development application with the commission with respect to the project. The
electrical corporation may combine the project development application with an
application for a certificate of public convenience and necessity under subsection 1 of
section 393.170, a facility review order application, a revised rate order application, a
general rate proceeding, or any combination thereof. Where the same information is
required in different sections of the combined application, it may be set forth once and
cross referenced as appropriate.

4. In aproject development application, the electrical corporation shall:

(1) Describethefacility being considered and shall designate:

(a) Theanticipated generation capacity or range of capacity of the facility; and

(b) The projected annual capacity factors or range of capacity factors of the
facility;

(2) Provide information establishing the need for the generation capacity
represented by the potential facility;

(3) Provideinformation establishingtheavailability, reasonableness, and prudence
of the potential fuel sourcesand potential generation typesthat the electrical corporation
isconsidering for thefacility;

(4) Inthecaseof aclean baseload generating plant to be powered by nuclear fud,
provideinformation explaining the status of any application for a combined construction
and operating licensefiled with theUnited StatesNuclear Regulatory Commission and the
status of an application filed with the United States Department of Energy relating to
possible loan guaranteesrelating to financing such a plant; and

(5) Providesuch other information asmay berequired toestablish that thedecision
to incur preconstruction costsrelated to the potential facility is prudent considering the
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information known to the electrical corporation at the time and considering the other
alternatives availableto the electrical corporation for supplying its generation needs.

5. Thecommission shall issuea project development order affirming the prudency
of theelectrical corporation'sdecision toincur preconstruction costsnot already included
in the electrical corporation'srate base as provided for in subsection 2 of this section for
the facility specified in the application if the electrical corporation demonstrates by a
preponderanceof theevidencethat thedecision toincur such preconstruction costsfor the
facility isprudent. Inissuingitsproject development order, thecommission shall not rule
on the prudency or recoverability of specific preconstruction costs, which shall be
addressed in a general rate proceeding under subsection 2 of this section, but shall rule
instead on the prudency of the decision to incur preconstruction costs for the facility
described in subdivision (1) of subsection 3 of this section.

6. Unlessa party provesby a preponderance of the evidencethat individual items
of such preconstruction costs that the electrical corporation proposesto reflect in rates
under subsection 2 of this section were imprudently incurred, or that other decisions
respecting such preconstruction costssubsequent to theissuance of a project development
order were imprudently made considering the information available to the electrical
corporation at the time they were made, then all such preconstruction costs shall be
reflected in rates.

7. To the extent that a party in a general rate proceeding establishes the
imprudence of specific items of preconstruction costs proposed for inclusion in the
electrical corporation’'srate base as provided in subsection 2 of this section or of specific
decisions made subsequent to the issuance of a project development order as set forth in
subsection 6 of thissection, then thecommission may disallow theresulting costs, but only
to the extent that a prudent electrical corporation would have avoided those costs
considering the information available to the electrical corporation at the time when they
wereincurred.

8. If theelectrical corporation decidestoabandon theproject after preconstruction
costs have been included in the utility's rate base, but beforeissuance of a facility review
order, then the preconstruction costs, whether incurred before or after the effective date
of sections 393.1250 to 393.1292, which arerelated to that project may be deferred, with
AFUDC being calculated on the balance, and shall nonetheless be recoverable through
rates, provided that asto the decision to abandon the project, the electrical corporation
shall bear theburden of proving by a preponderance of the evidencethat the decision was
prudent and that the cost to ratepayers of abandoning the project as of the time the
abandonment decision is made are projected to be less than the cost to ratepayers of
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completing the project. Without in any way limiting the effect of subsection 5 of this
section astoaproject that isnot abandoned, recovery of preconstruction costsand AFUDC
thereon may be disallowed only to the extent that thefailure by the electrical corporation
to anticipate or avoid the allegedly imprudent costs, or to minimize the magnitude of the
costs, wasimprudent considering the information available at the timethat the electrical
cor por ation could have acted to avoid or minimizethe costs. The commission shall order
theamortization and recovery of thepreconstruction costs, with AFUDC thereon, through
rates established in a general rate proceeding for the electrical corporation. The
commission's order in the general rate proceeding shall provide that unamortized
preconstruction costs shall bear interest at the electrical corporation's AFUDC rate, and
shall providethat the capital costs and AFUDC thereon shall be fully amortized within a
period not to exceed oneand one-half timesthe period during which the coststhat arethe
subject of theamortization wereincurred. If aportion of the project that isabandoned is
owned by a person, firm, or entity other than theelectrical corporation or by asubsidiary
of an electrical corporation as contemplated by subsection 2 of section 393.1250, only that
portion of the preconstruction costs (with AFUDC thereon) that are associated with the
electrical corporation's or its subsidiary's ownership interest in the project shall be
recovered by the electrical corporation hereunder. This subsection shall not apply to
projects abandoned under the provisions of subsection 4 of section 393.1268. If the
electrical corporation (or asubsidiary, ascontemplated by subsection 2 of section 393.1250)
sels its interest in a combined construction and operating license (or an application
therefor) from the United States Nuclear Regulatory Commission applicable to a clean
basel oad generating plant, and if any costsassociated with such combined construction and
operating license (or application therefor) have been included in the electrical
cor por ation'sratebaseasof thetimeof such asale, then that portion of the proceedsof the
saleup toandincluding thesumspaid by theratepayer sarising from theinclusion of such
costsin theelectrical corporation'srate base shall be refunded to ratepayer sthrough bill
credits applied to bills issued after the sale proceeds are received, with interest at the
electrical corporation'sshort-term borrowingrate, with any remaining saleproceedstobe
retained by the electrical corporation (or subsidiary).

9. Prudency determinationsunder subsection 5 of thissection shall befinal and not
subject to further review in any future proceedings.

10. At any time after an initial project development order has been issued, an
electrical corporation may file an amended project development application seeking a
deter mination of the prudency of theelectrical cor poration’'sdecision to continuetoincur
preconstruction costsnot already included in ratebaseconsidering changed cir cumstances
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or changesin thetypeor location of thefacility that theelectrical corporation ispursuing
or considering other characteristics or decisions related to the facility. The amended
project development application shall be considered in a separate docket; however, the
testimony and other evidenceof theprior project development application docket shall be
considered to be part of the new docket.

11. The commission shall enter an order granting or denying an application for a
project development order or an application for an amended project development order,
collectively called a " project development order application”, within six months of the
filing of the project development order application. If the project development order
application is combined with an application for a facility review order or with a general
rate proceeding, the deadline for granting or denying the project development order
application shall be the later of the deadline for issuing the facility review order or the
effective date of the commission'sreport and order in the general rate proceeding. If an
application for a certificate of public convenience and necessity under subsection 1 of
section 393.170iscombined with a pr oj ect development order application, thecommission
shall also enter an order granting or denying the certificate by the deadline established
under this section for granting or denying the project development order application. If
the commission fails to issue an order respecting the project development order
application, and certificateapplication, if applicable, by thedeadlineestablished under this
section, a party may move that the commission issue an order granting or denying the
project development order application, and certificate application, if applicable. If the
commission failstoissue such an order within ten days after the motion to issue an order
isfiled, therelief requested in the project development order application, and certificate
application, if applicable, will be considered granted.

393.1259. The application for a facility review order under sections 393.1259 to
393.1280 shall include:

(1) Information showing the anticipated construction schedule for the facility;

(2) Information showing the anticipated components of capital costs and the
anticipated schedulefor incurring the costs,

(3) Information showing the projected effect of investment in the facility on the
electrical corporation'soverall revenuerequirement for each year duringtheconstruction
period,;

(4) Information identifying:

(&) The specific type of units selected for the facility;

(b) Thesuppliersof themajor components of the facility; and

(c) Thebasisfor selecting thetype of units, major components, and suppliers,



H.C.S. H.B. 554 11

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32

|_\
O © O NO Ul A WDN

a b~ WD

(5) Information detailing the qualification and selection of principal contractors
and suppliers, other than thoselisted in paragraph (c) of subdivision (4) of thissection, for
construction of thefacility;

(6) Information showing the anticipated in-service expenses associated with the
facility for thetwelve monthsfollowing commencement of commer cial oper ation adjusted
to normalize any atypical or abnormal expense levels anticipated during that period;

(7) Information required by section 393.1265;

(8) Information identifying risk factorsrelated to the construction and operation
of thefacility;

(9) Information identifyingthe proposed ratedesign and classallocation factor sto
be used in formulating revised rates,

(10) Information identifying the return on equity proposed by the electrical
cor por ation under subdivision (17) of section 393.1253;

(11) Therevised rates, if any arerequested, that theelectrical corporation intends
to put in place concurrently with the issuance of the resulting facility review order, as
provided for in subsection 3 of section 393.1265; and

(12) Information demonstrating that the method or combination of methods used
to finance the facility constitutes the lowest feasible cost financing method or feasible
combination of methods that will allow the electrical corporation adequate access to
financing needed to construct thefacility at a reasonable cost.

393.1262. 1. An €electrical corporation may fileafacility review order application
with the commission. The electrical corporation may combine the facility review order
application with an application for a certificate of public convenienceand necessity under
subsection 1 of section 393.170, a project development order application, a revised rate
order application as provided for in subdivision (11) of section 393.1259, a general rate
proceeding, or any combination thereof. An application or combined application shall
contain an introduction and all material required by law or regulation to be contained in
an application filed under sections 393.1250 to 393.1292.

2. Wherethe sameinformation isrequired in different sections of the combined
application, it may be set forth once and crossreferenced as appropriate.

393.1265. 1. After a hearing, the commission shall issue a facility review order
approving rate recovery for facility capital costs if it determines that the electrical
corporation's decision to proceed with construction of the facility is prudent and
reasonable considering the infor mation availableto the electrical corporation at thetime
and, with respect to a clean baseload generating plant powered by nuclear fuel, if the
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6 electrical corporation hasreceived its combined construction and operating license from

7 theUnited States Nuclear Regulatory Commission.

8 2. Thefacility review order shall establish:

9 (1) Theanticipated construction schedulefor thefacility including contingencies,
10 (2) Theanticipated components of capital costs and the anticipated schedule for
11 incurringthem, including contingencies;

12 (3) Thereturn on equity established in confor mity with subdivision (17) of section
13 393.1253;

14 (4) The choice of the specific type of unit or units and major components of the
15 facility;

16 (5) The qualification and selection of principal contractors and suppliers for
17 construction of thefacility; and

18 (6) Theinflation indicesto beused by theelectrical corporation for costsof facility

19 construction, coveringmajor cost componentsor groupsof related cost components. Each
20 €lectrical corporation shall provideitsownindices, including: (a) The source of the data
21 for eachindexif thesourceisexternal totheelectrical corporation, or themethodology for
22 each index which is compiled from internal electrical corporation data;

23 (b) The method of computation of inflation from each index;

24 (c) A calculated overall weighted index for capital costs, and

25 (d) A five-year history of each index on an annual basis.

26 3. Ifrevised ratesarerequested, thefacility review order shall specifyinitial revised

27 ratesreflecting the electrical corporation’scurrent investment in the facility, which shall
28 be determined using the standards set forth in subsection 2 of section 393.1274 and
29 implemented according to section 393.1274.

30 4. The facility review order shall establish the rate design and class allocation
31 factorstobeusedin calculatingrevised ratesrelated tothefacility. In establishingrevised
32 rates, all factors, allocations, and rate designs shall be as determined in the electrical
33 corporation'slast rate order or asotherwise previously established by the commission.
34 5. As circumstances warrant, the electrical corporation may petition the
35 commission for an order modifying any of the schedules, estimates, findings, class
36 allocation factors, rate designs, or conditions that form part of any facility review order
37 issued under this section. The commission shall grant the relief requested if, after a
38 hearing, the commission finds:

39 (1) Astothechangesin the schedules, estimates, findings, or conditions, that the
40 evidenceof record justifiesafinding that the changesarenot theresult of imprudenceon
41 thepart of theelectrical corporation; and
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(2) Astothechangesintheclassallocation factorsor ratedesigns, that theevidence
of record indicates the proposed class allocation factors or rate designs are just and
reasonable.

The commission shall consider a request under this subsection in a new docket with the
resultingorder tobean amended facility review or der, which docket shall be subject tothe
provisions of subsection 6 of this section.

6. Thecommission shall enter an order granting or denying an application for a
facility review order or for an amended facility review order, collectively called a" facility
review order application”, within twelve months of thefiling of the facility review order
application or within thirty daysafter the United States Nuclear Regulatory Commission
issuesany required combined construction and oper ating license, whichever islater. If the
facility review order application iscombined with a general rate proceeding, thedeadline
for grantingor denyingthefacility review order application shall becometheeffectivedate
of thecommission'sreport and order in thegeneral rate proceeding. If an application for
a certificate of public convenience and necessity under subsection 1 of section 393.170 is
combined with a facility review order application, the commission shall enter an order
granting or denying the certificate by the deadline established under this section for
granting or denying thefacility review order application. If thecommission failstoissue
an order respecting the facility review order application, and certificate application, if
applicable, by the deadline established under this section, a party may move that the
commission issue an order granting or denying thefacility review order application, and
certificate application, if applicable. 1f thecommission failstoissue such an order within
ten daysafter themotion toissuean order isfiled, therelief requested in thefacility review
order application, and certificate application, if applicable, will be considered granted.

393.1268. 1. A facility review order shall constitute a final and binding
determination that the costs of the facility are properly includable in rates as and when
they areincurred, and are prudently incurred so long as the facility is constructed or is
being constructed within the parameters of:

(1) The approved construction schedule including contingencies; and

(2) Theapproved capital cost estimatesincluding contingencies.

2. Solongasthefacility isconstructed or being constructed in accor dancewith the
approved schedules, estimates, and projections set forth in the facility review order, as
adjusted by the inflation indices adopted by the facility review order, the electrical
corporation shall be allowed to recover its capital costs related to the facility through
revised ratefilings or general rate proceedings.
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3. If, during the course of therevised rates proceeding or general rate proceeding
where the capital costs related to the facility are first being included in rates, a party
proves by a preponderance of the evidence that there has been a material and adverse
deviation from the approved schedules, estimates, and projections set forth in the facility
review order, as adjusted by the inflation indices adopted therein, the commission may
disallow the additional capital coststhat result from the deviation, but only to the extent
that the failure by the electrical corporation to avoid the deviation, or to minimize the
resulting expense, was imprudent considering the information available at the time that
the electrical corporation could have acted to avoid the deviation or minimize its effect.
Deviationsdueto significant weather delays, natural disasters, changesin supplier costs,
unavailability of supply of equipment, labor or materials, regulatory changes, or other
factorsbeyond the electrical corporation's control shall not result in any disallowance of
costs.

4. If any provision of section 393.135 or sections 393.1250 to 393.1292 that affects
an electrical corporation's ability to recover capital costs, including AFUDC thereon, for
a project involving a clean baseload generating plant or a renewable sour ce generating
facility is abrogated, repealed, materially amended, or materially limited by subsequent
action of the general assembly, by initiative petition, by constitutional amendment, or by
judicial decision before a facility review order has been issued, then the eectrical
corporation may abandon the project and recover the capital costs incurred by the
electrical corporation and AFUDC thereon that wereincurredinrelianceon theprovisions
of section 393.135 or sections 393.1250 to 393.1292. Recovery of the capital costs, with
AFUDC thereon, shall be through rates established in a general rate proceeding for the
electrical corporation, with the commission's order in the general rate proceeding to
provide that unamortized capital costs shall bear interest at the electrical corporation's
AFUDC rate and shall be fully amortized within a period not to exceed one and one-half
times the period during which the costs that are the subject of the amortization were
incurred. If aportion of theproject that isabandoned isowned by a person, firm, or entity
other than the electrical corporation or by a subsidiary of an electrical corporation as
contemplated by subsection 2 of section 393.1250, only that portion of the capital costs
(with AFUDC thereon) that are associated with the electrical corporation's or its
subsidiary's ownership interest in the project shall be recovered by the electrical
corporation hereunder. Moreover, if afacility review order for aproject involvingaclean
baseload generating plant or arenewable sour ce gener ating facility hasbeen issued prior
to the time any such provision of sections 393.1250 to 393.1292 is abrogated, repealed,
materially amended, or materially limited by subsequent action of the general assembly,
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by initiativepetition, by constitutional amendment, or by judicial decision, thecapital costs
incurred by theelectrical corporationin order tocompletesuch aproject and theelectrical
cor poration's cost of capital and cost of tax capitalized interest associated therewith shall
be permitted to be recovered through such electrical corporation's rates as if no
abrogation, repeal, material amendment, or material limitation had occurred.

393.1271. 1. After issuanceof afacility review order approving rate recovery for
capital costs related to the facility, the electrical corporation shall file reports with the
commission staff ssmiannually until thefacility beginscommer cial operation. Suchreports
shall be filed no later than forty-five days after the close of the period covered by the
report, shall not be combined with any other filing, and shall contain the following
information:

(1) The progressof construction of the facility;

(2) Updated construction schedules;

(3) Schedulesof the capital costsincurred; and

(4) Updated schedules of the anticipated capital costs.

2. The commission staff shall conduct on going monitoring of the construction of
thefacility and expenditureof capital through review and audit of the semiannual reports
under thissection, and shall havetheright toinspect thebooksand recordsregarding the
plant and the physical progress of construction.

393.1274. 1. Noearlier than threemonthsafter issuanceof afacility review order,
which, if requested by theelectrical corporation, shall includean order approving revised
rates as provided for in subsection 3 of section 393.1265, and every three months
thereafter, the electrical corporation may file with the commission requests for the
approval of revised rates that shall include the electrical corporation's additional
investment in the facility reflected on the accounting books and records of the electrical
cor poration that were not previously included in rates.

2. For revised rates implemented as part of the facility review order under
subsection 3 of section 393.1265, or for additional revised rates implemented under a
request madeunder subsection 1 of thissection, an electrical corporation shall beallowed
to recover through therevised rates:

(1) Its weighted average cost of capital applied to the outstanding balance of
construction work in progress, including construction work in progress arising from
preconstruction coststhat havenot previously beenincluded in theelectrical corporation's
rate base; and

(2) Itscost of tax capitalized interest.



H.C.S. H.B. 554 16

18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41

42
43
44
45
46
47
48
49
50
51

52
53

Subdivisions (1) and (2) of this subsection shall be calculated as of a date specified in the
filing and shall berecovered through a separately stated chargeto appear on customers
bills. No phase-in of revised rates shall be permitted. Theelectrical corporation shall not
bepermitted toincludein itsrate basein any general rate proceeding adeferred tax asset
computed by referencetotax capitalized inter est with respect totheconstruction, including
preconstruction (to the extent preconstruction costs have not previously been included in
rate base), of the clean baseload gener ating plant or renewable sour ce gener ating facility.
The electrical corporation shall be required to reduce its revenue requirement in any
general rate proceeding to reflect the reduction in tax liability the electrical corporation
receivesfrom tax depreciation deductionsattributableto thetax capitalized interest with
respect totheconstruction, including preconstruction (to the extent preconstruction costs
have not previously been included in rate base), of the clean baseload gener ating plant or
renewable source generating facility. The recovery of tax capitalized interest with an
income tax gross-up is intended to require ratepayersto pay no more and no less than
necessary to makethe electrical corporation whole on an after-tax cash basis.

3. Initial revised rates approved under subsection 3 of section 393.1265 as part of
theissuance of thefacility review order, and revised ratesfiled under subsection 1 of this
section, shall become effectiveten daysafter thefiling of rate schedulesreflecting the new
rates to be charged to each rate class. Such rates shall be collected by the electrical
cor poration on an interim basis subject to refund as provided for in subsection 6 of this
section. Any construction work in progressfor which theweighted aver age cost of capital
isnot being recovered through revised rates shall continueto earn AFUDC and may be
included in rates through futurefilings. Revised rates filings under subsection 1 of this
section shall include the most recent monitoring report filed under subsection 1 of section
393.1271 updated to reflect information current as of the date specified in thefiling. For
revised ratesfilingsunder subsection 1 of thissection, the commission shall providenotice
of the revised rates filings to all parties to the electrical corporation's facility review
application proceeding and per mit the intervention of any party filing an application for
intervention within two weeks of the filing if such a party meets the standard for
intervention contained in thecommission'srules. Lateinterventionsmay beapproved in
appropriate circumstances, but shall not result in the extension of any other dates
contained herein.

4. The commission staff shall review and audit the revised rates filed under
subsection 1 of this section or subsection 3 of section 393.1265 and the information
supporting such ratesto determineif therevised rateswer e calculated in accor dancewith
the facility review order. No later than two months after the date of the revised rates
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filings, thecommission staff shall filewith thecommission and serveon all partiesof record
averified report indicating theresultsof itsreview and audit and proposing any changes
to the revised rates or the information supporting them that the commission staff
determinesto be necessary to comply with theterms of the facility review order.

5. Written comments related to the report may be filed with the commission by
partiestothedocket within onemonth from thedateof thefiling of thereport. Comments
shall be served on the commission staff and simultaneously mailed or electronically
transmitted totheelectrical corporation and toall partiesof record. Thecommission staff
may reviseitsreport considering commentsfiled.

6. The commission shall enter an order affirming that the revised rates are in
accor dance with thefacility review order, or specifying any variance between therevised
ratesand thefacility review order, within four monthsof therevised ratesfiling. If revised
rates are requested in connection with the issuance of the facility review order, the
commission shall enter an order respecting revised rates within the deadline established
under subsection 6 of section 393.1265 for granting or denying the facility review order
application. If thecommission failstoissuean order within the periodsprescribed in this
section, a party may move that the commission issue an order affirming that therevised
ratesarein accordancewith thefacility review order, or specifying any variance between
the revised rates and the facility review order. If the commission fails to issue such an
order within ten days after the motion to issue an order isfiled, therevised rates shall be
deemed final, and no longer subject to refund, subject, however, to the final audit
provisions of subsection 12 of this section. If the commission deter minesthat therevised
rates put into effect by theelectrical corporation resulted in arecovery of revenuesabove
those authorized by the facility review order, the electrical corporation shall credit
customer'shillsfor theexcessrecovery over thefollowingfour monthly billing cycles, with
interest at the electrical corporation's short-term borrowing rate. If the commission
determinesthat therevised rates put into effect by theelectrical corporation resulted in a
recovery of revenueslessthan those authorized by thefacility review order, the electrical
corporation shall add the under recovery to customer's bills over the following four
monthly billing cycles, with interest at the electrical corporation's short-term borrowing
rate.

7. Whereboth thecommission staff and theelectrical corporation agreein writing
ontherevised ratesto beimplemented, thecommission shall give substantial weight tothe
agreement in issuing itsrevised rates order.

8. If theelectrical corporation isgranted arateincreasein therevised ratesorder,
the electrical corporation shall promptly provide notice of theincrease to its customers.
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9. Upon implementation of revised rates under this section, the electrical
cor por ation shall ceaseto accrue AFUDC on that component of its construction work in
progress on which it is recovering its weighted average cost of capital through revised
rates.

10. Other provisions of this section notwithstanding:

(1) Theelectrical corporation may fileafinal set of revised ratesfor thefacility to
go into effect upon commercial operation of the facility, the filing to be made no sooner
than seven months befor e the projected date that the facility isto commence commercial
operations. In thefinal revised rates, the electrical corporation may include recovery of
theweighted aver age cost of capital applied to the actual capital costs associated with the
facility and projected capital costs through the end of the period of construction of the
facility that have not previously been included in rates. Rate adjustmentsto reflect the
revenue requirement related to in-service expenses shall be included in thefinal revised
rates and shall be based on the electrical corporation's most current budget estimates of
those expensesfor the succeeding twelve-month period at thetimethefinal revised rates
arefiled or actual expenses, if available. Thefinal revised ratesfiling shall be processed
in the same manner and fashion as other revised ratesfilings made under subsection 1 of
this section;

(2) Ifthecommission rejectsarevised ratefiling on groundsthat may becorrected
inasubsequent filing, or if theelectrical corporation withdrawsarevised ratefilingbefore
arevised ratesorder isissued, theelectrical corporation may filea subsequent request for
revised rates at any time ther eafter;

(3) The electrical corporation may seek to recover any capital costs, in-service
expenses, or other costsnot included in revised rates, if any, through future general rate
proceedings.

11. If the electrical corporation decides to abandon the project after a facility
review order approvingraterecovery for theproject hasbeenissued, then thecapital costs
related to the project, whether incurred before or after the effective date of sections
393.1250 t0 393.1292, shall nonethelessberecoverable, provided that asto the decision to
abandon the project, the electrical corporation shall bear the burden of proving by a
preponderance of the evidence that the decison was prudent and that the cost to
ratepayer sof abandoning theproject asof thetimetheabandonment decisionismadeare
projected tobelessthan thecost to ratepayer sof completing the project. Without limiting
theeffect of subsection 1 of section 393.1268 asto afacility that isnot abandoned, recovery
of capital costsmay bedisallowed asaresult of abandoningafacility only totheextent that
the failure by the electrical corporation to avoid the allegedly imprudent costs, or to
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minimizethemagnitudeof thecosts, wasimprudent consideringtheinfor mation available
at thetimethat the electrical cor poration could have acted to avoid or minimize the costs.
The commission shall order the amortization and recovery of the capital costs of the
abandoned facility as part of an order adjusting rates under this section or in a general
rateproceedingfor theelectrical corporation. Thecommissioner'sorder shall providethat
the unamortized capital costs shall bear interest at the electrical corporation's AFUDC
rate, and shall be fully amortized within a period not to exceed one and one-half timesthe
period during which the coststhat are the subject of the amortization wereincurred. If
aportion of the project that isabandoned isowned by a person, firm, or entity other than
theelectrical corporation or by a subsidiary of an electrical corporation as contemplated
by subsection 2 of section 393.1250, only that portion of the construction costs (with
AFUDC thereon) that are associated with the electrical corporation's or its subsidiary's
ownership interest in the project shall be recovered by the electrical corporation
hereunder. If the electrical corporation (or a subsidiary, as contemplated by subsection
2 of section 393.1250) sellsitsinterest in acombined construction and operating license (or
an application therefor) fromtheUnited StatesNuclear Regulatory Commission applicable
to a clean baseload generating plant, and if any costs associated with such combined
construction and operating license (or application therefor) have been included in the
electrical corporation's rate base as of the time of such a sale, then that portion of the
proceedsof thesaleup toand including sumspaid by ratepayer sarisingfrom theinclusion
of such costs in the electrical corporation's rate base shall be refunded to ratepayers
through bill creditsissued after thesaleproceedsar er eceived, with interest at theelectrical
cor por ation'sshort-term borrowing rate, with any remaining sale proceedsto beretained
by the electrical corporation (or subsidiary).

12. After completion of a facility that is subject to a facility review order, the
commission staff shall conduct an audit of theelectrical corporation'srevenues, expenses,
and rates. The audit shall be based on a twelve-month test period ending no later than
December thirty-first of the calendar year following theyear in which thefacility entered
commer cial operation and shall be filed within four months of the conclusion of the test
period. Thesolepurpose of theaudit shall beto determineif the costsactually recovered
through all revised rates ordersequal the actual capital costsfor the new facility and the
in-service expenses. Any over recovery or under recovery determined by the commission
to have existed shall be credited to or recovered from rate payers, as the case may be,
through subsequent bill credits or surcharges, with interest at the utility's short-term
borrowingrate.
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393.1277. 1. Theprovisions of this section and section 393.1280 shall supplement
the provisions of section 386.500, RSM o, and shall control to the extent inconsistent with
section 386.500, RSMo. Within the time allowed for seeking rehearing of a commission
order under section 386.500, RSM o, after issuance of arevised ratesorder under section
393.1265 or 393.1274, or within thirty days of the failure by the commission to issue a
revised ratesorder asrequired under subsection 6 of section 393.1274, any aggrieved party
may apply to the commission for rehearing of therevised rates order or of thefailureto
issuearevised ratesorder.

2. Inseekingrehearing under thissection, a party shall identify with particularity
the specific issuesit intendsto raise with regard to therevised rates order.

393.1280. 1. The commission shall issueitsorder ruling upon an application for
rehearing of arevised ratesorder within six monthsof thefiling of the application. If the
application for rehearing has been resolved among the parties by settlement agreement,
the commission shall consider and accept or regect any settlement agreement entered into
by some or all of the partieswithin forty-five days of itsfiling.

2. Proceedingsunder thissection arelimited toissuesrelated towhether therevised
rates filed by the electrical corporation comply with the terms of the commission order
issued under section 393.1265 and with the specific requirements of section 393.1274.
Other matters determined in ordersissued under sections 393.1256 to 393.1280 or in a
general rate proceeding are not subject to review in proceedings under this section or
section 393.1277.

3. In proceedings under this section and section 393.1277, the commission shall
allow limited discovery and restrict the issues for discovery and hearing to whether the
revised ratescomply with theter msof thecommission order issued under section 393.1265
and compliance with the specific requirements of section 393.1274.

4. Thecommission shall issuemotionstostrike, protectiveorders, motionstoquash,
motionsfor costsand sanctions, and other rulingsasare necessary to enfor cetheter ms of
the limitations contained in this section.

5. The commission shall dismiss any party who, after notice, failsto abide by the
limitations contained in this section.

6. The failure of the commission to enforce the terms of this section may be
remedied by petition for writ of mandamus or prohibition in the circuit court, which
petition the court shall advance over all other matters on its docket and heard on an
emer gency basis, without ther equirement of aformal answer or other return, such hearing
tobeheld assoon aspracticableupon twenty-four hours noticetothe party against whom
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relief is sought. Proceedings related to the petitions may not serve to stay or delay
proceedings befor e the commission.

7. Thecommission shall issueafinal order that:

(1) Setsforth any changesthat arerequired to therates approved in the revised
ratesorder;

(2) Deter minestheamount of any over collection or under collection of therevenues
by the electrical corporation that resulted from application of the ratesauthorized in the
revised ratesorder ascompared totheratesauthorized in thefinal order issued under this
section; and

(3) Establishesa credit torefund the amount of an over collection or a surcharge
to collect theamount of an under collection of revenuesthat aroseduringthetimethat the
ratesapproved in therevised ratesorder, or imposed dueto afailureof thecommission to
issuearevised ratesorder, wereapplicableand requirestheelectrical cor porationtoapply
thecredit or surcharge, including interest at the utility's short-term borrowing rate, until
such time asthe over collection or under collection is exhausted.

8. If the final order increases the amount of capital costs which the electrical
cor por ation may recover through revised rates, the AFUDC booked on those capital costs
between the issuance of the revised rates order and the final order shall remain on the
books of the electrical corporation and shall not be reversed or adjusted. Surcharges
related to under collection of costs shall be calculated without consideration of AFUDC
amountsrecognized on the capital costs during this period.

9. If the final order reduces the amount of capital costs which the eectrical
corporation may recover through revised rates for reasons other than the conclusive
finding that the capital costs were imprudently incurred, then the electrical corporation
may resumeaccr ual of AFUDC on any capital coststhat werenot included inraterecovery
and may book an amount of AFUDC equal tothe AFUDC not recognized during thetime
theratesapproved in therevised ratesorder werein effect.

393.1283. The denial of a project development application or a facility review
application, or a combination thereof, shall not preclude the electrical cor poration from
filing a new or amended application or combined application at any time. An electrical
corporation may proceed to construct a plant even if assurance of prudency or cost
recovery under sections 393.1250 to 393.1292 isnot sought or isdenied, and thefailureto
seek or obtain such an assurance shall not be used asevidence or precedent in any future
proceeding. Inaddition, an electrical cor poration may recover itsprudently-incurred costs
associated with a project involving a clean baseload gener ating plant or renewable source
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generating facility that isabandoned without having sought a project development order
or facility review order.

393.1286. 1. Except as otherwise specified in sections 393.1250 to 393.1292, all
procedural requirementsthat apply to general rate proceedingsby law or regulation shall
apply to proceedings under sections 393.1250 to 393.1292, and to the judicial review of
ordersissued under sections 393.1250t0 393.1292. Therequirementsrelated totheform
and content of filings to initiate general rate proceedings, however, only shall apply to
proceedings that are combined with a general rate proceeding.

2. Asto proceedings under sections 393.1250 to 393.1292 that are combined with
ageneral rateproceeding, theprocedural requirementsrelated togeneral rateproceedings
shall apply to the extent not inconsistent with sections 393.1250 to 393.1292.

3. In proceedings to review revised rates orders under sections 393.1277 and
393.1280, no further noticeto the public, customers, and othersisrequired additional to
that provided upon filing of the application for revised rates.

4. In proceedings under sections 393.1250 to 393.1292, the electrical corporation
shall havetheburden of provingthat the prudency of itsdecision toincur preconstruction
costsunder section 393.1256 and to establish theappropriatenessof afacility review order
under section 393.1268. Without in any way limiting the conclusive effect of
determinationsunder sections 393.1256 and 393.1268, in caseswher e sections 393.1250to
393.1292 allows a party to challenge the prudency of any transaction, cost, or decision of
the electrical corporation, that party shall be required to make a prima facie case
establishing a serious doubt about the prudence, and thereafter the burden of proof shall
shift tothe electrical corporation to demonstrate the prudence of thetransaction, cost, or
decision by a preponderance of the evidence.

5. Determinations under sections 393.1256 and 393.1268 shall not be challenged,
reopened, or reviewed in any subsequent commission proceeding, includingin any gener al
rate proceeding, except that, the public counsel or any corporation or person or public
utility interested therein and shall havetheright to challenge such deter minationsvia an
application for rehearing of theorder making such deter minationsunder section 386.500,
RSMo. Determinationsunder sections393.1265 and 393.1274 may ber eviewed only under
section 386.500, RSM o, as supplemented by sections 393.1277 and 393.1280.

393.1289. Courts of this state shall have the power to review commission
deter minationsmade under sections393.1256 and 393.1268 in pr oceedingsunder sections
386.510 and 386.540, RSM o; provided that no court of thisstate shall havejurisdiction to
hear or determine any issue, case, or controversy concerning any matter which was or
could havebeen deter mined in aproceeding befor ethecommission under sections393.1250
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to 393.1292 or to stop or delay the construction, operation, or maintenance of a clean
baseload generating plant or renewable source producing generating facility, except to
require compliance with any unmet requirements of subsection 1 of section 393.170.

393.1292. Notwithstanding any other provision of law, no stateor regional agency,
or political subdivision or other local government may require any approval, consent,
permit, certificate or other condition for the construction, operation, or maintenance of a
clean baseload generating plant or other renewable sour ce gener ating facility authorized
by a certificate of public convenience and necessity issued by the commission, except that
the department of natural resources may issue required permits in accordance with
applicablestatestatutes, rules, regulations, or standar dspromulgated withinitsauthority
and within itsdelegated federal authority; provided, that nothing herein shall prevent the
application of state laws for the protection of employees engaged in the construction,
operation, or maintenance of such facility; provided further that agencies of the state of
Missouri shall continue to have authority to enforce compliance with applicable state
statutes, rules, regulations, or standards promulgated within their authority.

v



