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SECOND REGULAR SESSION

HOUSE BILL NO. 2309

94TH GENERAL ASSEMBLY

INTRODUCED BY REPRESENTATIVE HUNTER.
Read 1st time February 28, 2008 and copies ordered printed.

D. ADAM CRUMBLISS, Chief Clerk
5158L.02I

AN ACT

To repeal sections 287.020, 287.200, 287.220, 287.230, 287.430, and 287.715, RSMo, and to
enact in lieu thereof six new sections relating to workers compensation, with an
emergency clause.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Sections287.020, 287.200, 287.220, 287.230, 287.430, and 287.715, RSMo,
are repealed and six new sections enacted in lieu thereof, to be known as sections 287.020,
287.200, 287.220, 287.230, 287.430, and 287.715, to read as follows:

287.020. 1. The word "employee" as used in this chapter shall be construed to mean
every personintheservice of any employer, asdefined inthischapter, under any contract of hire,
express or implied, oral or written, or under any appointment or election, including executive
officers of corporations. Except as otherwise provided in this chapter, any referenceto any
employee who has been injured shall, when the employee is dead, also include his dependents,
and other persons to whom compensation may be payable. The word "employee" shall aso
include al minors who work for an employer, whether or not such minors are employed in
violation of law, and all such minors are hereby made of full age for all purposes under, in
connection with, or arising out of this chapter. The word "employee" shall not include an
individual whoistheowner, asdefined in subsection 43 of section 301.010, RSMo, and operator
of a motor vehicle which is leased or contracted with a driver to a for-hire motor carrier
operating within a commercial zone as defined in section 390.020 or 390.041, RSMo, or

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.



H.B. 2309 2

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41

42
43
a4
45

46
47

operating under acertificateissued by the Missouri department of transportation or by the United
States Department of Transportation, or any of its subagencies.

2. Theword "accident”" asused in this chapter shall mean an unexpected traumatic event
or unusual strainidentifiableby time and place of occurrenceand producing at thetime objective
symptoms of an injury caused by a specific event during a single work shift. Aninjury is not
compensabl e because work was a triggering or precipitating factor.

3. (1) Inthischapter theterm "injury" is hereby defined to be an injury which hasarisen
out of and in the course of employment. An injury by accident is compensable only if the
accident wasthe prevailing factor in causing both the resulting medical condition and disability.
"Theprevailing factor" isdefined to be the primary factor, inrelation to any other factor, causing
both the resulting medical condition and disability.

(2) Aninjury shall be deemed to arise out of and in the course of the employment only
if:

(&) It is reasonably apparent, upon consideration of all the circumstances, that the
accident is the prevailing factor in causing the injury; and

(b) 1t doesnot comefrom ahazard or risk unrel ated to the empl oyment to which workers
would have been equally exposed outside of and unrelated to the employment in normal
nonemployment life.

(3) Aninjury resulting directly or indirectly from idiopathic causesisnot compensable.

(4) A cardiovascular, pulmonary, respiratory, or other disease, or cerebrovascular
accident or myocardial infarction suffered by a worker is an injury only if the accident is the
prevailing factor in causing the resulting medical condition.

(5) The terms "injury" and "personal injuries" shall mean violence to the physical
structure of the body and to the personal property whichisused to make up the physical structure
of the body, such as artificia dentures, artificial limbs, glass eyes, eyeglasses, and other
prostheseswhich are placed in or on the body to replace the physical structure and such disease
or infection as naturally results therefrom. These terms shall in no case except as specifically
provided in this chapter be construed to include occupational diseasein any form, nor shall they
be construed to include any contagious or infectious disease contracted during the course of the
employment, nor shall they include death due to natural causes occurring whiletheworker is at
work.

4. "Death" when mentioned as a basis for the right to compensation means only death
resulting from such violence and its resultant effects occurring within three hundred weeks after
the accident; except that in cases of occupational disease, the limitation of three hundred weeks
shall not be applicable.
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5. Injuries sustained in company-owned or subsidized automobiles in accidents that
occur whiletraveling from the employee'shome to the employer's principal place of businessor
from the employer's principal place of business to the employee's home are not compensable.
Theextension of premisesdoctrineisabrogated to the extent it extendsliability for accidentsthat
occur on property not owned or controlled by the employer even if the accident occurs on
customary, approved, permitted, usual or accepted routes used by the employee to get to and
from their place of employment.

6. Theterm "total disability" asused in this chapter shall mean inability to return to any
employment and not merely mean inability to return to the employment in which the employee
was engaged at the time of the accident.

7. Asused in this chapter and all acts amendatory thereof, the term "commission” shall
hereafter be construed as meaning and referring exclusively to the labor and industrial relations
commission of Missouri, and the term "director” shall hereafter be construed as meaning the
director of the department of insurance of the state of Missouri or such agency of government
as shall exercise the powers and duties now conferred and imposed upon the department of
insurance of the state of Missouri.

8. The term "division" as used in this chapter means the divison of workers
compensation of the department of labor and industrial relations of the state of Missouri.

9. For the purposes of this chapter, the term "minor" means a person who has not
attained the age of eighteen years; except that, for the purpose of computing the compensation
provided for in this chapter, the provisions of section 287.250 shall control.

10. In applying the provisions of this chapter, it isthe intent of the legisature to reject
and abrogate earlier case law interpretations on the meaning of or definition of "accident”,
"occupational disease”, "arising out of", and "in the course of the employment"” to include, but
not be limited to, holdingsin: Bennett v. ColumbiaHealth Care and Rehabilitation, 80 SW.3d
524 (Mo.App. W.D. 2002); Kadl v. Bristol Care, Inc., 984 S\W.2d 852 (Mo.banc 1999); and
Drewesv. TWA, 984 SW.2d 512 (Mo.banc 1999) and all cases citing, interpreting, applying,
or following those cases.

287.200. 1. Compensation for permanent total disability shall be paid during the
continuance of such disability for the lifetime of the employee at the weekly rate of
compensation in effect under [this] subsection 2 of this section on the date of the injury for
which compensation is being made]. The amount of such compensation shall be computed as
follow] , with the following exceptions:

(1) Benefitspayableunder thissection shall terminatewhen theemployeeiseligible
to receive full Social Security retirement benefits under the Social Security Act or other
retirement benefitsin lieu of Social Security retirement benefits. If an employee began
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receiving Social Security retirement benefits or other benefitsin lieu of Social Security
retirement benefits befor e the occurrence of the compensable injury, the employee may
receive per manent total disability benefitsfor up totwo year safter the date of occurrence
of theinjury by accident or occupational disease during which timethe benefitswould be
offset by an amount equal to fifty percent of the employee's weekly Social Security
retirement benefitsor other benefitsin lieu of Social Security retirement benefits;

(2) Permanent total disability benefitsthat have accrued, paid or unpaid, through
the date of the injured employee's death shall be the only permanent total disability
benefitsthat areto bepaid in accor dance with section 287.230. Per manent total disability
of an injured employee terminates on the date of the injured employee's death in
accordance with section 287.230 and shall not survive to the injured employee's
dependents, estate, or other personsto whom compensation might otherwise be payable.
As used in this section the word " employee" shall not include the injured worker's
dependents, estate, or other personsto whom compensation may be payable as provided
in subsection 1 of section 287.020;

(3) All claimsfor per manent total disability shall bedeter mined in accor dancewith
thefacts. When aninjured employeereceivesan award for per manent total disability and
the employee at any time thereafter isable to compete for employment in the open labor
market or returnsto work, the life payment as described in subsection 1 of this section
shall terminate. Thecommission shall retain jurisdiction in the caseduringthelifetime of
any injured employee who hasreceived an award of permanent total disability.

2. The amount of such compensation shall be computed asfollows:

(1) For al injuries occurring on or after September 28, 1983, but before September 28,
1986, the weekly compensation shall be an amount equal to sixty-six and two-thirds percent of
the injured employee's average weekly earnings during the year immediately preceding the
injury, as of the date of the injury; provided that the weekly compensation paid under this
subdivision shall not exceed an amount equal to seventy percent of the state average weekly
wage, as such wage is determined by the division of employment security, as of the July first
immediately preceding the date of injury;

(2) For all injuries occurring on or after September 28, 1986, but before August 28,
1990, the weekly compensation shall be an amount equal to sixty-six and two-thirds percent of
the injured employee's average weekly earnings during the year immediately preceding the
injury, as of the date of the injury; provided that the weekly compensation paid under this
subdivision shall not exceed an amount equal to seventy-five percent of the state average weekly
wage, as such wage is determined by the division of employment security, as of the July first
immediately preceding the date of injury;
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(3) For al injuries occurring on or after August 28, 1990, but before August 28, 1991,
the weekly compensation shall be an amount equal to sixty-six and two-thirds percent of the
injured employee'saverage weekly earnings as of the date of theinjury; provided that the weekly
compensation paid under this subdivision shall not exceed an amount equal to one hundred
percent of the state average weekly wage;

(4) For al injuriesoccurringon or after August 28, 1991, the weekly compensation shall
be an amount equal to sixty-six and two-thirds percent of the injured employee's average weekly
earnings as of the date of the injury; provided that the weekly compensation paid under this
subdivision shall not exceed an amount equal to one hundred five percent of the state average
weekly wage;

(5) For all injuriesoccurring on or after September 28, 1981, the weekly compensation
shall in no event be less than forty dollars per week.

[2. All claimsfor permanent total disability shall be determined in accordance with the
facts. When aninjured employee receives an award for permanent total disability but by the use
of glasses, prosthetic appliances, or physical rehabilitation theemployeeisrestored to hisregular
work or its equivalent, the life payment mentioned in subsection 1 of this section shall be
suspended during thetimeinwhich theemployeeisrestored to hisregular work or itsequival ent.
The employer and the division shall keep the file open in the case during the lifetime of any
injured employee who has received an award of permanent total disability. In any case where
the life payment is suspended under this subsection, the commission may at reasonable times
review the case and either the employee or the employer may request an informal conference
with the commission relative to the resumption of the employee's weekly life payment in the
casel]

287.220. 1. All casesof permanent disability where there has been previous disability
shall be compensated as herein provided. Compensation shall be computed on the basis of the
average earnings at thetime of thelast injury. If any employee who has apreexisting permanent
partial disability whether from compensable injury or otherwise, of such seriousness as to
constitute ahindrance or obstacle to employment or to obtai ning reemployment if the employee
becomes unemployed, [and the preexisting permanent partial disability, if a body as a whole
injury, equals a minimum of fifty weeks of compensation or, if amajor extremity injury only,
equals a minimum of fifteen percent permanent partial disability, according to the medical
standards that are used in determining such compensation, receives| sustains a subsequent
compensable injury resulting in additional permanent partial disability so that the degree or
percentage of disability, [in an amount equal to a minimum of fifty weeks compensation, if a
body asawholeinjury or, if amajor extremity injury only, equals a minimum of fifteen percent
permanent partial disability,] caused by thecombined disabilitiesissubstantially greater than that
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which would have resulted from the last injury, considered alone and of itself, [and if the
employee is entitled to receive compensation on the basis of the combined disabilities,] the
employer at the time of the last injury shall be liable only for the degree or percentage of
disability which would haveresulted fromthelast injury had there been no preexisting disability.
After the compensation liability of the employer for the last injury, considered alone, has been
determined by an administrative law judge or the commission, [the degree or percentage of
employee'sdisability that is attributable to all injuries or conditions existing at the time the last
injury was sustained shall then be determined by that administrative law judge or by the
commission and the degree or percentage of disability which existed prior to thelast injury plus
the disability resulting from thelast injury, if any, considered alone, shall be deducted from the
combined disability, and compensation for the balance, if any, shall be paid out of aspecial fund
known as the second injury fund, hereinafter provided for.] if the previous disability or
disabilities, whether from compensableinjury or otherwise, and thelast injury together result in
[total and] permanent and total disability, [the minimum standards under this subsection for a
body asawholeinjury or amajor extremity injury shall not apply and] the employer at thetime
of thelast injury shall be liable only for the disability resulting from the last injury considered
aloneand of itself; except that if the compensation for which the employer at thetime of thelast
injury is liable is less than the compensation provided in this chapter for permanent total
disability, then in addition to the compensation for which the employer is liable and after the
completion of payment of the compensation by the employer, the employee shall be paid the
remainder of the compensation that would be due for permanent total disability under section
287.200 and no other disability provided for in thischapter out of aspecial fund known as
the " Second Injury Fund" hereby created exclusively for the purposes asin this section provided
and for special weekly benefits in rehabilitation cases as provided in section 287.141. No
compensation for permanent partial disability from the second injury fund shall be
payableif thereisjurisdiction in another stateduetotheemployee'sinjury by accident or
occupational disease. Maintenance of the second injury fund shall be as provided by section
287.710. The state treasurer shall be the custodian of the second injury fund which shall be
deposited the same as are state funds and any interest accruing thereon shall be added thereto.
Thefund shall be subject to audit the same as state funds and accounts and shall be protected by
the general bond given by the state treasurer. Upon the requisition of the director of thedivision
of workers compensation, warrants on the state treasurer for the payment of all amounts payable
for compensation and benefits out of the second injury fund shall be issued.

2. In al cases in which a recovery against the second injury fund is sought for
[ permanent partial disability,] permanent total disability[,] or in the case of the death of the
employee of an uninsured employer as provided in subsection 5 of this section, the state
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treasurer as custodian thereof shall be named as a party, and shall be entitled to defend against
the claim. The state treasurer, with the advice and consent of the attorney general of Missouri,
maly enter into compromise settlementsas contempl ated by section 287.390, or agreed statements
of fact that would affect the second injury fund. All awards for [permanent partial disability,]
permanent total disability[,] or death affecting the second injury fund shall be subject to the
provisions of this chapter governing review and appeal. For all claimsfiled against the second
injury fund on or after July 1, 1994, the attorney general shall use assistant attorneys general
except in circumstances where an actual or potential conflict of interest exists, to provide legal
servicesasmay berequiredinall claimsmadefor recovery against thefund. Any legal expenses
incurred by the attorney genera’s officein the handling of such claims, including, but not limited
to, medical examination fees, expert witness fees, court reporter expenses, travel costs, and
related legal expenses shall be paid by the fund. Effective July 1, 1993, the payment of such
legal expenses shall be contingent upon annual appropriations made by the general assembly,
from the fund, to the attorney general's office for this specific purpose.

3. If more than one injury in the same employment causes concurrent temporary
disabilities, compensation shall be payable only for the longest and largest paying disability.

4. If morethan oneinjury in the same employment causes concurrent and consecutive
permanent partial disability, compensation payments for each subsequent disability shall not
begin until the end of the compensation period of the prior disability.

5. If anemployer failstoinsure or self-insure asrequired in section 287.280, fundsfrom
the second injury fund may be withdrawn to cover the fair, reasonable, and necessary expenses
to cure and relieve the effects of theinjury or disability of an injured employeein the employ of
an uninsured employer, or in the case of death of an employee in the employ of an uninsured
employer, funds from the second injury fund may be withdrawn to cover fair, reasonable, and
necessary expenses in the manner required in sections 287.240 and 287.241; except that no
such fundsshall bewithdrawn if thereisjurisdiction in another stateduetotheemployee's
injury by accident or occupational disease. Indefense of claimsarising under this subsection,
the treasurer of the state of Missouri, as custodian of the second injury fund, shall have the same
defensesto such claims aswould the uninsured employer. Any funds received by the employee
or the employee's dependents, through civil or other action, must go towards reimbursement of
the second injury fund, for all payments made to the employee, the employee's dependents, or
paid on the employee's behalf, from the second injury fund pursuant to this subsection. The
office of the attorney general of the state of Missouri shall bring suit in the circuit court of the
county in which the accident occurred against any employer not covered by this chapter as
required in section 287.280.
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6. Every three years the second injury fund shall have an actuarial study made to
determine the solvency of the fund, appropriate funding level of the fund, and forecasted
expenditures from the fund. Thefirst actuarial study shall be completed prior to July 1, 1988.
Theexpenses of such actuarial studiesshall be paid out of thefund for the support of thedivision
of workers compensation.

7. Thedirector of thedivision of workers compensation shall maintainthefinancial data
and records concerning the fund for the support of the division of workers compensation and the
second injury fund. Thedivision shall also compile and report data on claims made pursuant to
subsection 9 of this section. The attorney general shall provide al necessary information to the
division for this purpose.

8. All claimsfor fees and expenses filed against the second injury fund and all records
pertaining thereto shall be open to the public.

9. Any employee who at the time a compensable work-related injury is sustained is
employed by more than one empl oyer, the empl oyer for whom the employee was working when
the injury was sustained shall be responsible for wage loss benefits applicable only to the
earningsin that employer's employment and theinjured employeeshall beentitled tofileaclaim
against the second injury fund for any additional wage | oss benefits attributed to |oss of earnings
from the employment or employments where the injury did not occur, up to the maximum
weekly benefit less those benefits paid by the employer in whose employment the employee
sustained theinjury. The employee shall be entitled to atotal benefit based on thetotal average
weekly wage of such employee computed according to subsection 8 of section 287.250. The
employee shall not be entitled to agreater rate of compensation than allowed by law on the date
of theinjury. Theemployer for whom the employeewasworkingwheretheinjury was sustained
shall be responsible for all medical costs incurred in regard to that injury.

287.230. 1. The death of the injured employee shall not affect the liability of the
employer to furnish compensation asin this chapter provided, so far astheliability has accrued
and become payable at the time of the death, and any accrued and unpaid compensation due the
employee shall be paid to his dependents without administration, or if there are no dependents,
to his personal representative or other persons entitled thereto, but the death shall be deemed to
be the termination of the disability.

2. Where an employee is entitled to compensation under this chapter, exclusive of
compensation as provided for in section 287.200, for an injury received and death ensues for
any cause not resulting from the injury for which [he] the employee was entitled to
compensation, [payments of the unpaid accrued compensation shall be paid, but] payments of
the unpaid unaccrued [balance] compensation under section 287.190 and no other
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compensation for theinjury shall [ceaseand all liability therefor shall terminateunlessthereare]
be paid to the surviving dependents at the time of death.

3. In applying the provisions of this chapter, it isthe intent of the legidature to
regect and abrogate the holding in Schoemehl v. Treasurer of the State of Missouri, 217
S.W.3d 900 (Mo. banc 2007), and all cases citing, inter preting, applying, or following this
case.

287.430. Except for a claim for recovery filed against the second injury fund, no
proceedings for compensation under this chapter shall be maintained unless a claim therefor is
filed with the division within two years after the date of injury or death, or thelast payment made
under this chapter on account of the injury or death, except that if the report of the injury or the
death is not filed by the employer as required by section 287.380, the claim for compensation
may be filed within three years after the date of injury, death, or last payment made under this
chapter on account of theinjury or death. Thefiling of any form, report, receipt, or agreement,
other than a claim for compensation, shall not toll the running of the periods of limitation
provided in this section. Thefiling of the report of injury or death three years or more after the
date of injury, death, or last payment made under this chapter on account of the injury or death,
shall not toll therunning of the periods of limitation provided inthissection, nor shall suchfiling
reactivate or revivethe period of timeinwhich aclaim may befiled. A clamfor compensation
against the second injury fund shall be filed within two years after the date [of the injury or
within oneyear after aclaim] theoriginal claim for compensation isfiled against an employer
[or insurer] pursuant to this chapter[, whichever is later]. Any claims for medical fees or
expenses made under subsection 3, 4, or 13 of section 287.140 shall be filed with the
divison of workers compensation within two years of the last date of the medical
treatment or service. Inall other respects the limitations shall be governed by the law of civil
actions other than for the recovery of real property, but the appointment of a conservator shall
be deemed thetermination of thelegal disability from minority or disability asdefined in chapter
475, RSMo. The statute of limitations contained in this section is one of extinction and not of
repose.

287.715. 1. For the purpose of providing for revenue for the second injury fund, every
authorized self-insurer, and every workers compensation policyholder insured pursuant to the
provisions of thischapter, shall beliable for payment of an annual surchargein accordancewith
the provisions of this section. The annual surcharge imposed under this section shall apply to
all workers compensation insurance policies and self-insurance coverages which are written or
renewed on or after April 26, 1988, including the state of Missouri, including any of its
departments, divisions, agencies, commissions, and boards or any political subdivisions of the
state who self-insure or hold themselves out to be any part self-insured. Notwithstanding any
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law to the contrary, the surcharge imposed pursuant to this section shall not apply to any
reinsurance or retrocessional transaction.

2. Beginning October 31, 2005, and each year thereafter, the director of the division of
workers compensation shall estimatethe amount of benefits payablefrom the second injury fund
during the following calendar year and shall calculate the total amount of the annual surcharge
to beimposed during the following calendar year upon all workers compensation policyholders
and authorized self-insurers. Theamount of theannual surcharge percentageto beimposed upon
each policyholder and self-insured for thefollowing calendar year commencing with the calendar
year beginning on January 1, 2006, shall be set at and calculated against a percentage, not to
exceed three percent, of the policyholder's or self-insured'sworkers compensation net deposits,
net premiums, or net assessmentsfor the previous policy year, rounded up to the nearest one-half
of a percentage point, that shall generate, as nearly as possible, one hundred ten percent of the
moneys to be paid from the second injury fund in the following calendar year, less any moneys
contained inthefund at theend of the previous calendar year. All policyholdersand self-insurers
shall be notified by the division of workers compensation within ten calendar days of the
determination of the surcharge percent to be imposed for, and paid in, the following calendar
year. The net premium equivalent for individual self-insured employers and any group of
political subdivisions of this state qualified to self-insure their liability pursuant to this chapter
asauthorized by section 537.620, RSMo, sha | bebased on averagerateclassificationscal cul ated
by the department of insurance as taken from premium rates filed by the twenty insurance
companies providing the greatest volume of workers compensation insurance coverage in this
state. For employersqualified to self-insuretheir liability pursuant to thischapter, theratesfiled
by such group of employersin accordance with subsection 2 of section 287.280 shall be the net
premium equivalent. The director may advance funds from the workers compensation fund to
the second injury fund if surcharge collections prove to be insufficient. [Any funds advanced
from the workers compensation fund to the second injury fund must be reimbursed by the
second injury fund no later than December thirty-first of the year following the advance.] The
surcharge shall be collected from policyholders by each insurer at the same time and in the same
manner that the premium is collected, but no insurer or its agent shall be entitled to any portion
of the surcharge as afee or commission for its collection. The surcharge is not subject to any
taxes, licenses or fees.

3. All surcharge amounts imposed by this section shall be deposited to the credit of the
second injury fund.

4. Such surcharge amounts shall be paid quarterly by insurers and self-insurers, and
insurers shall pay the amounts not later than the thirtieth day of the month following the end of
the quarter in which the amount is received from policyholders. If the director of the division
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of workers compensation failsto cal culate the surcharge by the thirty-first day of October of any
year for the following year, any increase in the surcharge ultimately set by the director shall not
be effective for any calendar quarter beginning less than sixty days from the date the director
makes such determination.

5. If apolicyholder or self-insured failsto make payment of the surcharge or an insurer
failsto maketimely transfer to the division of surcharges actually collected from policyhol ders,
as required by this section, a penalty of one-half of one percent of the surcharge unpaid, or
untransferred, shall be assessed against theliable policyholder, self-insured or insurer. Penalties
assessed under this subsection shall be collected in a civil action by a summary proceeding
brought by the director of the division of workers' compensation.

Section B. Because of the need to clarify workers compensation laws and preserve the
solvency of theworkers compensation system, section A of thisact is deemed necessary for the
immediate preservation of the public health, welfare, peace, and safety, and is hereby declared
to be an emergency act within the meaning of the constitution, and section A of thisact shall be
in full force and effect upon its passage and approval.
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