3598L. 011
AN ACT

To repeal sections 287.035, 287.037, and
287.128, RSWMb, and to enact in lieu thereof
three new sections relating to workers
conpensation, with penalty provisions.

BE | T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF M SSOURI,
AS FOLLOWE:

Section A Sections 287.035, 287.037, and 287.128, RSM,
are repeal ed and three new sections enacted in |lieu thereof, to
be known as sections 287.035, 287.037, and 287.128, to read as
fol | ows:

287.035. 1. The benefits provided by this chapter
resulting fromwork-related injuries shall apply to partners or
sol e proprietors, only when such partners or sole proprietors
have individually elected to procure insurance policy protection
for thensel ves against injuries sustained while in the pursuit of
their vocation, profession or business.

2. An election by partners or sole proprietors to secure
the protection of the benefits authorized by this chapter for
t hensel ves shall include their enployees, if any, who are not
eligible for conpensation benefits except as provided by this
section.

3. As respects the extension of benefits to enpl oyees
pursuant to this section, there shall be general application of

t he conpensation | aw, provided, however, section 287.030 shall be
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construed to enconpass the limted application of this section to
enpl oyers having |l ess than five enpl oyees.

4. Insurers who underwite the protection authorized by
this section shall be directly and primarily liable for the
benefits provided by this chapter.

5. It is the expressed intent of this section to allow the
optional purchase of the protection for workers' injuries
sust ai ned by partners or sole proprietors, including their
enpl oyees, while in the pursuit of their vocation, profession or
busi ness. As provided in this chapter, adm nistrative and
appel lant jurisdiction shall be extended in regard to
di sagreenents between injured individuals and their insurers, but
any provision of this chapter requiring an enpl oyer-enpl oyee
status, where none exists, is hereby waived to acconplish the
limted application of this section.

6. (1) This chapter shall apply to any enpl oyee who is
related to a partner or sole proprietor within the third degree
of affinity or consanguinity unless such enployee is w thdrawn by
the partner or sole proprietor fromthe coverage of the
provi sions of this chapter;

(2) Any partner or sole proprietor who wi shes to w thdraw
from coverage any enpl oyee set forth in subdivision (1) of this
subsection fromthe provisions of this chapter may do so by
i ndi cating such withdrawal from coverage under the provisions of

a valid workers' conpensation insurance policy by listing such



enpl oyees to be withdrawn. The notice of withdrawal shall be in
a manner and on a formas determ ned by the director of the
departnent of insurance. Such formshall require a list of those
fam |y menber enployees to be withdrawn, as described in

subdi vision (1) of this subsection. The w thdrawal shall take
effect and continue fromthe effective date of the insurance
policy and any endorsenents thereto up until the expiration date
of the insurance policy or by witten notice to the group
self-insurer of which the enployer is a nenber.

7. For the purposes of this chapter, a partner in a limted

partnership required to be reqgistered under chapter 359, RSM,

shall have at least a five percent ownership interest in the

partnership to be eligible for the exenption from cover age

provided in subsection 1 of this section.

287.037. 1. Notw thstanding any other provision of lawto
the contrary, [beginning January 1, 1997,] those insurance
conpani es providing coverage pursuant to chapter 287, to a
l[imted liability conpany, as defined in section 347.015, RSM,
shal | provide coverage for the enployees of the limted liability
conpany who are not nenbers of the limted liability conpany.
Menbers of the [imted liability conpany, as defined in section
347.015, RSMo, shall al so be provided coverage pursuant to
chapter 287, but such nmenbers may individually elect to reject
such coverage by providing a witten notice of such rejection on

a form devel oped by the departnent of insurance to the limted



l[iability company and its insurer. Failure to provide notice to
the limted liability conpany shall not be grounds for any nenber
to claimthat the rejection of such coverage is not l|legally
effective. A nenber who elects to reject such coverage shall not
thereafter be entitled to workers' conpensation benefits under
the policy, even if serving or working in the capacity of an

enpl oyee of the limted liability conpany, at |least until such
time as said nenber provides the limted liability conpany and
its insurer with a witten notice which rescinds the prior
rejection of such coverage. The witten notice which rescinds
the prior rejection of such coverage shall be on a form devel oped
by the departnment of insurance. Any rescission shall be
prospective in nature and shall entitle the nenber only to such
benefits which accrue on or after the date the notice of
rescission formis received by the insurance conpany.

2. For the purposes of this section, a nenber in alinmted

liability conpany nust have at least a five percent ownership

interest in the company in order to reject coverage.

287.128. 1. It shall be unlawful for any person [to] .

i ncludi ng an insurance carrier, enployer, or producer, or

enpl oyees thereof, to:

(1) Know ngly present or cause to be presented any false or

fraudulent claimor a defense to a claimfor the paynent of

benefits pursuant to a workers' conpensation claim

(2) Know ngly present nultiple clains for the sane



occurrence with intent to defraud,

(3) Purposefully prepare, nmake or subscribe to any witing
with intent to present or use the same, or to allowit to be
presented in support of any false or fraudulent claim

(4) Know ngly assist, abet, solicit or conspire wth:

(a) Any person who knowi ngly presents any fal se or

fraudulent claimor a defense to a claimfor the paynent of
benefits;

(b) Any person who knowi ngly presents nmultiple clains for
the sane occurrence with an intent to defraud; or

(c) Any person who purposefully prepares, makes or
subscribes to any witing with the intent to present or use the
sane, or to allowit to be presented in support of any such claim

or a defense to a claim

(5) Know ngly meke or cause to be nmade any fal se or

fraudulent claimor a defense to a claimfor paynent of a health
care benefit;

(6) Knowingly submit a claimfor a health care benefit
whi ch was not used by, or on behalf of, the claimnt;

(7) Know ngly present nultiple clains for paynent of the
sanme health care benefit with an intent to defraud;

(8) Know ngly meke or cause to be nmade any fal se or
fraudul ent material statement or material representation for the
pur pose of obtaining or denying any benefit;

(9) Know ngly meke or cause to be nmade any fal se or



fraudul ent statenments with regard to entitlenment to benefits with
the intent to discourage an injured worker from making a
legitimate claim

(10) Knowi ngly make or cause to be made a false or

fraudul ent material statenent to the fraud and nonconpliance unit

of the division of workers' conpensation in the course of the

i nvestigation of fraud or nonconpliance under this chapter.

For the purposes of subdivisions (8) [and], (9), and (10) of this

subsection, the term"statenent” includes, but is not linmted to,

any notice, proof of injury, bill for services, paynment for
services, hospital or doctor records, X ray or test results.

2. It shall be unlawful for any insurance conpany or
self-insurer in this state to:

(1) Intentionally refuse to conply with known and |egally
i ndi sput abl e conpensati on obl i gati ons;

(2) Discharge or adm nister conpensation obligations in a
di shonest manner; and

(3) Discharge or adm nister conpensation obligations in
such a manner as to cause injury to the public or those persons
dealing with the enpl oyer or insurer.

3. Any person,__including an insurance carrier, enployer, or

producer, or enployees thereof, violating any of the provisions
of subsections 1 and 2 of this section or section 287.129, shal

be guilty of a class A m sdeneanor [and, in addition], except



that any person violating any provisions of subsection 2 of this

section or section 287.129. shall be quilty of a class D felony,

or a Cfelony if the loss as a result of the violation is five

hundred dollars or nore. In addition, the person, insurance

carrier, enployer, producer, or enployees thereof shall be |iable

to the state of Mssouri for a fine not to exceed ten thousand
dol lars or double the value of the fraud whichever is greater
Any person who has previously pled guilty to or has been found
guilty of violating any of the provisions of subsections 1 and 2
of this section or the provisions of section 287.129 and who
subsequently violates any of the provisions of subsections 1 and
2 of this section or the provisions of section 287.129 shall be
guilty of a class [D C felony.

4. It shall be unlawful for any person, conpany, or other

entity to:

(1) Forma limted partnership or a limted liability

conpany for the purpose of avoidi ng workers' conpensation

i Nsur ance;

(2) Knowingly prepare or provide an invalid certificate of

i nsurance as proof of workers' conpensation insurance;

(3) Any person violating any of the provisions of this

subsection shall be quilty of a class D felony and, in addition,

shall be liable to the state of Mssouri for a fine not to exceed

ten thousand dollars or double the value of the fraud, whichever

is greater.




5. Any person, including the enployer, a producer, or

enpl oyees thereof who knowi ngly m srepresents any fact in order

to obtain workers' conpensation insurance at |ess than the proper
rate for that insurance shall be guilty of a class A m sdeneanor

unl ess the loss as a result thereof is five hundred dollars or

nore, in which case the person shall be quilty of a class C

felony. Any person who has previously pled guilty to or has been
found guilty of violating any of the provisions of this section
or the provisions of section 287.129 and who subsequently
viol ates any of the provisions of this section or the provisions
of section 287.129 shall be guilty of a class [D] C felony.

[5.] 6. Any enployer failing to insure his liability
pursuant to this chapter shall be guilty of a class A

m sdeneanor, except that any enmployver who intentionally fails to

insure his liability pursuant to this chapter shall be quilty of

a class Cfelony if the loss as a result of the failure is five

hundred dollars or nore and, in addition, shall be liable to the

state of Mssouri for a penalty in an anmount equal to tw ce the
annual prem um the enpl oyer woul d have pai d had such enpl oyer
been insured or twenty-five thousand doll ars, whichever amount is
greater. Any person who has previously pled guilty to or has
been found guilty of violating any of the provisions of this
section or the provisions of section 287.129 and who subsequently
vi ol ates any of the provisions of this section or the provisions

of section 287.129 shall be guilty of a class [D] C felony.



[6.] 7. Any person may file a conplaint alleging fraud or
nonconpl i ance with this chapter with a | egal advisor in the
di vi sion of workers' conpensation. The |egal advisor shall refer
the conplaint to the fraud and nonconpliance unit within the
division. The unit shall investigate all conplaints and present
any finding of fraud or nonconpliance to the director, who may
refer the file to the attorney general. The attorney general may
prosecute any fraud or nonconpliance associated with this
chapter. Al costs incurred by the attorney general associated
with any investigation and prosecution pursuant to this
subsection shall be paid out of the workers' conpensation fund.
Any fines or penalties |levied and received as a result of any
prosecution under this section shall be paid to the workers
conpensation fund. Any restitution ordered as a part of the
j udgnment shall be paid to the person or persons who were
def rauded.

8. Any conplaints, reports, records, tapes, photoqraphs,

and sinmlar materials or docunmentation subnitted by any person,

i ncluding the departnent of insurance, to the fraud and

nonconmpli ance unit of the division of workers' conpensati on or

ot herwi se obtained by the unit pursuant to section 287.128, RSM,

used to conduct an investigation for any violation under chapter

287, RSMb, shall be considered confidential and not subject to

the requirenmnents of chapter 610, RSMy, except as defined under a

rule or portion of a rule pronulgated by the division under the




authority of this section and subject to approval by the | abor

and i ndustrial relations conm ssion. Nothing in this section

prohibits the fraud and nonconpli ance unit of the division of

wor kers' conpensation, upon witten request, fromrel easing the

records to the local, state, or federal |aw enforcenent authority

conducting an investigation.

[7.] 9. There is hereby established in the division of
wor kers' conpensation a fraud and nonconpliance adm nistrative
unit responsible for investigating incidences of fraud and
failure to conply with the provisions of this chapter.

10. Any prosecution for a violation of the provisions of

this section or section 287.129, RSMb, shall be commenced within

one year after discovery of the offense by an agqgrieved party or

by a person who has a legal duty to represent an aggrieved party

and who is not a party to the offense, but this provision shal

not extend the period of limtation by nore than three years. As

used in this subdivision, the term"person who has a |l eqgal duty

to represent an aggrieved party" shall nean the attorney general

or the prosecuting attorney having jurisdiction to prosecute the

action.

11. Any enplover or insurer who reports any accident or

injury to the division outside the time frane nandated by section

287.380, RSMb, shall be assessed an administrative fine not to

exceed five hundred dollars per incident as defined under a rule

or portion of a rule pronulgated by the division of workers'

10



conpensation and subject to approval by the | abor and industrial

relations conmm ssion. The provisions of this section may be in

addition to or in lieu of subdivision (4) of section 287. 380,

RSMb. Any adnministrative fines received shall be credited to the

wor kers' compensati on fund.
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