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SECOND REGULAR SESSION

HOUSE BILL NO. 2132

91ST GENERAL ASSEMBLY

INTRODUCED BY REPRESENTATIVE TROUPE.

Read 1% time March 7, 2002, and 1000 copies ordered printed.
TED WEDEL, Chief Clerk

4972L..011

AN ACT

Torepeal sections546.070 and 610.105, RSMo, and to enact in lieu thereof twelve new sections
relating to the criminal justice system, with penalty provisions.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Section 546.070 and 610.105, RSMo, are repealed and twelve new sections
enacted in lieu thereof, to be known as sections 491.053, 546.065, 546.070, 590.700, 590.702,
590.704, 590.706, 590.708, 610.105, 650.051, 650.625 and 650.630, to read as follows:

491.053. 1. Any state witness that witnessed an incriminating admission by a
defendant while also incar cerated and is not a co-defendant on the same char ge shall be
presumed unreliableand not per mitted to testify unless such witness shall passatwo-step
review beforethe testimony is submitted to ajudgeor jury:

(1) Thefirst review to determinetherédiability of such awitness testimony shall
be a three prosecutor pane to determine if the testimony of the state's incarcerated
testimonial witness is sufficiently corroborated to indicate that it is trustworthy. After
reviewing all relevant information, the three-prosecutor panel shall vote to determine
whether therearesufficient indiciaof reliability to submit thistestimony toafinder of fact
for their consideration. A majority of the prosecutorsin arecorded votemust votein favor
of the reliability of thistestimony before it may be considered by ajudge to determine if
thistestimony should be admitted. The panel shall consist of three prosecutors, none of
whom may be subordinate to any prosecutor involved as trial counsel in the case in
guestion. One of the prosecutors may be an attorney with the office of the Missouri
attorney general. The prosecutorswill consider at a minimum the following factors:

(a) Hasthe state'switness been a testimonial witness or jail house snitch on any
prior cases,
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(b) What arethecurrent chargesunder consider ation against thiswitnessand what
consider ation has been offered thiswitnessfor their testimony;

(c) Thewitness'sprior criminal record,

(d) Waspolygraph of thiswitness conducted about thetestimony they will offer in
the case and what weretheresults,

(e) Wereany of the details provided by the witness not reported in the media;

(f) Werethereany law enfor cement contactsabout thiscasewith thiswitnessprior
to their placement in proximity to the defendant.

(2) Thecourtinapretrial proceedingor out of the presenceof thejury shall review
all admissibleinformation seeking indicia of reliability of thistype of testimonial evidence
which would allow it to overcome the presumption of unreliability. The court may
consider thevoteof theprosecutorial review committeeand any other finding madeby that
committeeand shall admit thistypeof evidenceif it presentssufficient indiciaof reliability.

2. The prosecutor shall register the name of thistype of state's witness with the
office of prosecution servicesor theM UL ES system oncethistype of witnesswasdisclosed
to opposing counsdl or this witnhess testified for the state with regard to the learned of
incriminating admission while incar cerated with the defendant. Thisregistry shall be
available to any prosecuting attorney and a witness history shall be disclosed on any
similar instances of testimony by the state'switness.

546.065. It shall be admissible as evidence whether tests were conducted which
could includeor excludethedefendant asthe per petrator of thecrime. Thesetestsinclude
finger printing, DNA, bodily fluid, or other established forensictests. Theruleon negative
inferences asit pertainsto criminal chargesis hereby abolished.

546.070. 1. Thejury beingimpaneled and sworn, thetrial may proceed in thefollowing
order:

(1) The prosecuting attorney must state the case and offer the evidence in support of the
prosecution;

(2) Thedefendant or hiscounsel may then state hisdefense and offer evidencein support
thereof;

(3) The parties may then respectively offer rebutting testimony only, unless the court,
for good reason in furtherance of justice, permit them to offer evidence upon their original case;

(4) Inevery tria for acrimina offense the court shall instruct the jury in writing upon
all questions of law arising in the case which are necessary for their information in giving the
verdict, which instructions shall include a definition of the term reasonable doubt;

(5) Unlessthe case be submitted without argument, the counsel for the prosecution shall
make the opening argument, the counsel for the defendant shall follow, and the counsel for the
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prosecution shall conclude the argument.

2. After July 1, 2003, violation of the protocol contained in sections 590.700 to
590.708, RSM o, shall result in the finder of fact being provided with an instruction that
eyewitness evidence may be influenced by a number of factors and that the clarity and
detail of the initial description of the perpetrator is the most reliable indicator of
identification'strustworthiness. That subsequent improperly supervised exposureto an
individual with similar characteristicsto the perpetrator hasresulted in the adoption by
awitness of that individual asthe suspect and it isfor the finder of fact to determinethe
reliability of the identification with the knowledge that even if the witness's belief isin
good-faith that belief may or may not be based in fact.

590.700. 1. Thedirector of public safety shall ensurethat all P.O.S.T. certified
trainingacademiesin Missouri have adopted the protocol contained in sections590.700 to
590.708 into their training requirements. Thedirector shall also ensurethat a continuing
education P.O.S.T. certification class on this protocol will be made available throughout
Missouri for in-service law enfor cement officersby January 1, 2003.

2. Thedirector of public safety shall provide a standardized eyewitness evidence
protocol formfor useby law enfor cement in all caseswher ean individual wasobser ved but
theidentity of the perpetrator isunknown at thetime of theincident. Thisform shall be
in compliancewith theDepartment of Justice EyewitnessEvidenceGuideand thisprotocol
will be availableto law enforcement no later than January 1, 2003.

590.702. The following protocol shall be exercised by an officer during initial
contact with a witness when the identity of the suspect is unknown:

(1) Theofficer shall separatethewitnessesand not per mit them todiscusswith each
other what they havejust witnessed;

(2) Theofficer will obtain thenames, addr esses, and phonenumber sof all withesses
present at the scene;

(3) The officer will ask the witness to write, if able, or will record the witness's
identification of the suspect in asmuch detail asthewitnesscan providebeforeasking any
follow-up identification questions. Theinterview will occur at thesceneor within six hours
of leaving the scene;

(4) Theofficer will ask any appropriate height, weight, body build, distinguishing
marks, or unusual characteristics questions to provide a more complete picture of the
suspect;

(5) Theofficer will ask thewitnessif they could identify the suspect if they wereto
see them again and how certain they would be of being able to correctly identify the
suspect;
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(6) Theofficer will alsodeter mineif thewitnesstalked with any other witnessabout
the suspect and if any of the details provided by the witness were in conflict or were
changed tobein harmony with another witness sdescription and recor d any response; and

(7) The officer will encourage the witness to contact law enforcement if any
additional information isrecalled and instruct thewitness not to discussthe details of the
incident with any other potential witness or the media and thank the witness for their
cooper ation.

590.704. Thefollowing proceduresshall be used to composeaphoto or livelineup:

(1) Inorder toassurethat inadvertent verbal cuesor body language do not impact
on thewitness, whenever practical, the person conducting thelineup should not know the
identity of the suspect in thelineup. Theinvestigating officer will preparethelineup. In
those cases where no other law enforcement officer or other cooperating citizen is
reasonably available, the investigating officer may conduct the lineup identification
procedure. Heor sheshould becareful toavoid inadvertent signalingtothewitnessof the
correct response;

(2) Thewitnessshould beinstructed prior tothephotoor livelineup identification
procedurethat the per petrator may not be among thosein the photo array or livelineup
and, therefor e, they should not feel compelled to make an identification;

(3) Photo or livelineup identification procedures shall be conducted sequentially
by showing one photo or person at atimeto awitness, rather that smultaneously;

(4) Incomposingaphotoor livelineup, theperson administering theidentification
procedure should ensure that the lineup is comprised in such a manner that the suspect
does not unduly stand out. However, complete unifor mity of featuresisnot required;

(5 In composing a photo lineup, the lineup administrator or investigator should:

(&) Includeonly one suspect in each identification procedure;

(b) Select nonsuspect fillers who generally fit the witness's description of the
perpetrator. When thereisalimited or inadequatedescription of theper petrator provided
by the witness, or when the description of the perpetrator differs significantly from the
appear ance of the suspect, fillers should resemble the suspect in significant features,

(c) Select aphotothat resemblesthesuspect'sdescription or appear anceat thetime
of theincident if multiple photosof thesuspect ar er easonably availabletotheinvestigator;

(d) Include aminimum of five nonsuspect fillersper identification procedure;

(e) Placethe suspect in different positionsin each lineup when conducting more
than one lineup for a case due to multiple witnesses;

(f) Avoid reusingfillersin lineups shown to the samewitnesswhen showing a new
suspect;
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(9) Ensurethat nowritingor infor mation concer ning previousarrest will bevisible
to the witness;

(h) View the array, once completed, to ensure that the suspect does not unduly
stand out;

(i) Preserve the presentation order of the photo lineup, in addition, the photos
themselves should be preserved in their original condition;

(6) In composing alivelineup, thelineup administrator or investigator should:

(&) Includeonly one suspect in each identification procedure;

(b) Select nonsuspect fillers who generally fit the witness's description of the
perpetrator. When thereisalimited or inadequatedescription of theper petrator provided
by the witness, or when the description differs significantly from the appearance of the
suspect, fillers should resemble the suspect in significant features;

(c) Placethe suspect in different positionsin each lineup when conducting more
than one lineup for a case due to multiple witnesses;

(d) Includeaminimum of four fillers per identification procedure;

(e) Avoid reusingfillersin lineupsshown to the samewitness when showing a new
suspect.

590.706. 1. The following procedures shall be used to conduct a photo or live
lineup:

(1) When presenting a sequential photo lineup, the lineup administrator or
investigator should:

(&) Provideviewinginstructionsthat the perpetrator may not be among thosein
the photo array and, therefore, they should not feel compelled to make an identification;

(b) Providethefollowing additional viewing instructionsto the witness:

a. Individual photographswill be viewed one at a time;

b. Thephotosaretaken in random order;

c. Take as much time as needed in making a decision about each photo before
moving to the next one;

d. All photoswill be shown, even if an identification is made prior to viewing all
photos;

(c) Confirm that the witness under stands the natur e of the sequential procedure;

(d) Present each phototothewitnessseparately, in apreviously determined order,
removing those previously shown;

(e) Avoid saying anything to the witnessthat may influence the witness selection;

(f) If an identification is made, avoid reporting to the witness any infor mation
regarding theindividual heor shehasselected prior to obtaining thewitness " Statement
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of Certainty";

(g) Record any identification resultsand witnessstatement of certainty asoutlined
in section 590.708;

(h) Document in writing thelineup procedure, including:

a. ldentification information and sour ces of all photos used;

b. Namesof all persons present at the photo lineup;

c. Dateand time of the identification procedure;

(i) Document the lineup by photo or video. This documentation should be of a
quality that representsthelineup clearly and fairly;

() Instruct thewitnessnot todiscusstheidentification procedureor itsresultswith
other witnessesinvolved in the case and discour age contact with the media.

2. Sequential live lineup: When presenting a sequential live lineup, the lineup
administrator or investigator should:

(1) Provideviewinginstructionsthat the perpetrator may not be among thosein
the photo array and, therefore, they should not feel compelled to make an identification;

(2) Providethefollowing additional viewing instructionsto the witness:

(&) Individualswill beviewed one at a time;

(b) Theindividualsarein random order;

(c) Takeasmuch timeasneeded in making a decision about each individual before
moving to the next one;

(d) If the person who committed the crimeis present, identify him or her;

(e) All individuals will be presented, even if an identification is made prior to
viewing all individuals;

(3) Begin with all lineup participants out of view of the witness;

(4) Instruct all those present at thelineup not to suggest in any way the position or
identity of the suspect in the lineup;

(5) Present each individual to the witness separately, in a previously determined
order, removing those previously shown;

(6) Ensurethat any identification actions are performed by all members of the
lineup;

(7) Avoid saying anythingtothewitnessthat may influencethewitness selection;

(8) If an identification is made, avoid reporting to the witness any information
regardingtheindividual heor shehasselected prior to obtainingthewitness statement of
certainty;

(9) Record any identification resultsand witness statement of certainty asoutlined
in section 590.708;
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(20) Document in writing the lineup procedure, including:

(a) ldentification information of lineup participants;

(b) Names of all person present at the lineup;

(c) Dateand timetheidentification procedure was conducted,;

(11) Document the lineup by photo or video. Thisdocumentation should be of a
quality that represents the lineup clearly and fairly. Photo documentation can either
depict the group or each individual;

(12) Instruct the witness not to discuss the identification procedure or itsresults
with other witnessesinvolved in the case and discour age contact with the media.

590.708. When conducting an identification procedure, the lineup administrator
or investigator shall preserve the outcome of the procedure by documenting any
identification or nonidentification results obtained from awitness. Preparing a complete
and accur aterecor d of the outcome of theidentification procedureiscrucial. Thisrecord
can be a critical document in the investigation and any subsequent court proceedings.
When conducting an identification procedure, the lineup administrator or investigator
should:

(1) Record both identification and nonidentification resultsin writing, including
the witness's own wordsregarding how sureheor sheis;

(2) Ensurethat theresultsare signed and dated by the witness;

(3) Ensurethat no materialsindicating previousidentification resultsarevisible
to the witness;

(4) Ensurethat thewitnessdoesnot writeon or mark any material that will beused
in other identification procedures.

610.105. 1. If the person arrested is charged but the case is subsequently nolle prossed,
dismissed, or the accused isfound not guilty or imposition of sentence is suspended in the court
inwhichtheactionisprosecuted, official records pertaining to the case shall thereafter be closed
records when such case is finally terminated except as provided in section 610.120 and except
that the court's judgment or order or thefinal action taken by the prosecutor in such matters may
beaccessed. If theaccused isfound not guilty dueto mental disease or defect pursuant to section
552.030, RSMo, official records pertaining to the case shall thereafter be closed records upon
such findings, except that the disposition may be accessed only by law enforcement agencies,
child-care agencies, facilities as defined in section 198.006, RSMo, and in-home services
provider agencies as defined in section 660.250, RSMo, in the manner established by section
610.120.

2. Except when the dependent makes a written request of the prosecutor within
twenty days of disposition in any case where the prosecuting attor ney dismisses or nolle
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prosses the charge and the prosecuting attor ney believes that the individual charged is
either actually innocent or legally innocent they shall declare so in writing, upon request
of thedefendant. In any dismissal or nolle prosequi that the defendant requestsafinding
the prosecuting attor ney shall issue one of the following findings:

(1) Nofinding;

(2) Actually innocent; or

(3) Legally innocent.

Thedefendant ona" nofinding" by theprosecuting attor ney may request ahearingbefore
thejudgeassigned to the case befor eit was disposed of and if the defendant presentsclear
and convincing evidence to the court then the court may amend the finding accor dingly.
Thedefendant'srequest for ahearing shall bemadewithin twenty daysof receiving notice
of thedismissal or nolle prosequi and a hearing shall be held within forty-five days of the
request being filed with the court. The prosecuting attorney shall submit the findings
pursuant to this subsection to the office of prosecution serviceson an annual basisand in
the prosecuting attorney'sannual report. Actually innocent shall be defined as. " where
the defendant did not act and was not in any legal way involved with the act or actsof the
charged offense”. Legally innocent shall be defined as. " the defendant acted, but either
theact hasavalid legal justification, such as self-defense, or the act wasnot prohibited by
law" .

650.051. 1. The governor shall appoint a seven member " Laboratory Oversight
Committee" to provide an independent review of laboratory operations and analysis.

2. Thecommitteeshall include: onescientist trained in laboratory operations; one
health car eprofessional; onelaw enfor cement officer ; onedefenseattor ney; oneindividual
recommended by thespeaker of thehouseof r epresentatives; oneindividual recommended
by the president pro tem of the senate; one lay member. It shall take a majority of the
appointed membersto conduct business.

3. The committee shall have the power to appoint an ombudsman at each crime
laboratory facility in Missouri to assist laboratory personnel in resolving any internal
conflict over procedures. The committee shall have the power to issue reprimands to
laboratoriesand individual per sonnel which shall beapublicrecord. Thecommitteeshall
have the authority to requirelaboratoriesthat have multiple violations of good scientific
procedures to be placed on probation for up to one hundred eighty days and that
information will be displayed on any lab report test conducted during that probationary
period. Thecommittee shall have the authority to establish rules by which lab per sonnel
may bereprimanded, suspended or terminated for misconduct.
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4. Every laboratory report of crime related evidence shall be signed by the
technician that conducted thetest or tests. Every report shall also contain alisting of any
outside agencies which have currently accredited the lab, or if none, thereport shall so
indicate. Every report shall also contain whether thetestingwasperfor med in accordance
with a national or association standard and which standard was used for testing.

5. It shall beaclassB felony for any public employeeor lab per sonnel to knowingly
alter, offer or verify falsified laboratory test resultsor toalter thematerial tobesubmitted
for analysisfor the purpose of changing the test result.

6. Thereshall beassessed aonedollar court feeon afelony pleaor finding of guilt
tobeallocated tothelaboratory over sight committee. Seventy-fivecentsout of every dollar
shall be directed to conducting DNA testing of currently incarcerated individuals and to
improvethe DNA database. Twenty-five centsout of every dollar shall beassigned tothe
committeefor accreditation testing and auditing of crimelaboratory facilitiesin Missouri
and for such other expenditures asthe committee may authorize.

650.625. The director of the department of public safety shall promulgate a
standard compensation level for Missouri law enforcement. This standard shall
differentiate between rural and urban pay standar ds and officersentering the profession
and thosewho haveserved five, ten or fifteen yearsservice. Thebasestandard for an entry
level rural officer shall be established at no less than twenty thousand dollars per year.
The sheriff or chief law enforcement officer for every department, with more than four
peace officers, shall submit to thedirector of the department of public safety the pay and
time in law enforcement for every member of their organization within six months of
starting their fiscal year and when the budget process beginsfor the next fiscal year. The
director shall provide the sheriff or chief law enforcement officer of every department,
with morethan four peaceofficers, and their budgetary authority with areport on whether
they are in compliance with the minimum recommended compensation level for law
enforcement at least thirty daysprior to the start of their budgetary processfor the next
fiscal year. Thisreport isonly arecommendation and has no binding authority.

650.630. The sheriff or chief law enforcement officer of every police agency in
Missouri shall maintain a monthly report of individuals arrested by their agency. The
report shall include the type of charge the individual was arrested on, length of
incar ceration, the name, age, gender, and race, name of arresting officer and whether the
charge was found to be substantiated and submitted to the prosecuting attorney and
chargeswerefiled. The monthly reportsshall betotaled and submitted to the director of
the department of public safety asan annual report with theindividuals namesnot part
of the annual report. The names and other personally identifiable information of those
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