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SECOND REGULAR SESSION

HOUSE BILL NO. 1655

91ST GENERAL ASSEMBLY

INTRODUCED BY REPRESENTATIVE TROUPE.

Read 1% time January 28, 2002, and 1000 copies ordered printed.
TED WEDEL, Chief Clerk
2738L.01l

AN ACT

To amend chapter 408, RSMo, by adding thereto eight new sections relating to high interest
home loans.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Chapter 408, RSMo, isamended by adding thereto eight new sections, to be
known as sections408.740, 408.750, 408.760, 408.770, 408.780, 408.790, 408.800, and 408.810,
to read asfollows:

408.740. Asused in sections 408.740 to 408.810, the following terms mean:

(1) "Annual percentagerate", the annual percentagerate for the loan calculated
according to the provisions of the federal Truth in Lending Act and the regulations
adopted thereunder by the Federal Reserve Board;

(2) "Consumer", any prospective borrower, prospective coborrower, prospective
cosigner, or prospective guarantor of a homeloan;

(3) "Consumer loan", a consumer credit transaction that is secured by real
property located in this state used, or intended to be used or occupied, as the principal
dwelling of the consumer that isimproved by a one-to-four residential unit. Consumer
loan does not include the following:

(8) A reversemortgage;

(b) An open lineof credit asdefined in Part 226 of Title 12 of the Code of Feder al
Regulations;

(c) A consumer credit transaction that is secured by rental property or second
homes;

(d) A bridgeloan with a maturity of lessthan one year if the purpose of the loan
isa bridge loan connected with the acquisition or construction of a dwelling intended to
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become the consumer's principal dwelling;

(4) " Coveredloan", aconsumer loan in which theoriginal principal balanceof the
loan does not exceed two hundred fifty thousand dollarsin the case of amortgage or deed
of trust, and where one of the following conditions are met:

(&) For amortgage or deed of trust, the annual percentagerate at consummation
of thetransaction will exceed by morethan eight percentage pointstheyield on Treasury
securities having comparable periods of maturity on the fifteenth day of the month
immediately preceding the month in which the application for the extension of credit is
received by the creditor; or

(b) Thetotal points and fees payable by the consumer at or before closing for a
mortgage or deed of trust will exceed six percent of thetotal loan amount;

(5 "Improper lending practices', unlawful, unfair, deceptive, or fraudulent
lending practices,

(6) "Lender", any entity which originated mor e than five home loans within the
past twelve-month period or acted asan intermediary between originator sand borrowers
on mor e than five home loans within the past twelve-month period,;

(7) "Obligor", each borrower, coborrower, cosigner, or guarantor obligated to
repay aloan;

(8) " Original principal balance" , thetotal initial amount theconsumer isobligated
to repay on theloan;

(9 "Originate', to arrange, negotiate, or make a consumer loan;

(10) " Pointsand fees" shall include the following:

(a) Allitemsrequiredtobedisclosed asfinancechar gesunder Sections226.4(a) and
226.4(b) of Title 12 of the Code of Federal Regulations, including the Official Staff
Commentary, asamended from timeto time, except interest;

(b) All compensation and feespaid tomortgagebroker sin connection with theloan
transaction; and

(c) All items listed in Section 226.4(c)(7) of Title 12 of the Code of Federal
Regulations, only if the person originating the cover ed loan receives direct compensation
in connection with the charge.

408.750. 1. Any lender who originates any consumer loan shall establish and
implement on a continuous basis a best lending practices plan. The purpose of this plan
shall be the development of best lending practices with respect to these consumer loans,
and theimplementation of a system to ensure continued compliance with these practices.
The elements of thisplan shall include, but not be limited to, all of the following:

(&) Adopting best lending standards which are designed to prevent improper
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lending practices, including, at a minimum, violations of section 408.760 or 408.780;

(b) Training personnel concerning the use of best lending standards and the
detection and prevention of improper lending practices;

(c) Reviewingthe performance of employees, agents, and independent contractors
in complying with best lending standards;

(d) Takingadver seaction against employees, agents, and independent contractors
that engagein a pattern of improper lending practices;

(e) Reportingimproper lending practicesthat have resulted in termination of an
employee, agent, or independent contractor to the lender's executive office;

(f) Making good faith effortsto resolvein a prompt and reasonable manner each
consumer complaint relating to improper lending practices no later than sixty days of
receipt of the complaint. Resolution of a consumer complaint by the lender pursuant to
thisparagraph shall not absolvethelender from any other administrative, civil, or criminal
actions. The lender shall maintain a system of aging of complaints that describes the
nature and the disposition of the complaint.

2. Every lender shall, as necessary, update its best lending practices plan at least
annually. At thetime disclosuresaremade pursuant to Regulation Z (12 C.F.R. 226), the
lender shall providethe prospective borrower with a separatewritten noticeprinted in at
least 14-point type. Thenotice shall include a statement that thelender hasimplemented
a best lending practices plan, explain the manner in which the prospective borrower may
request and obtain a copy of theplan, and provideatelephonenumber tocall for inquiries
concerning the plan. In addition, the lender shall disclose the plan to its prospective
borrowers upon request and at the time of the origination of the loan. The plan shall
include a telephone number to call for inquiries concerning the plan.

3. Every lender shall make a written or electronic copy of its best practices plan
availabletothepublicupon request and shall makeawritten copy availableat thelender's
place of business.

408.760. 1. No cover ed loan may includea prepayment feeor penalty after thefirst
thirty-six months after the date of consummation of the loan.

2. A covered loan may include aprepayment feeor penalty up tothefirst thirty-six
months after the date of consummation of the loan if:

(&) The person who originates the covered loan has also offered the consumer a
choice of another product without a prepayment fee or penalty;

(b) The person who originates the covered loan has disclosed in writing to the
consumer at least three business days prior to loan consummation the terms of the
prepayment fee or penalty to the consumer for accepting a covered loan with the



H.B. 1655 4

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45

prepayment penalty and therates, points, and feesthat would beavailabletotheconsumer
for accepting a cover ed loan without a prepayment penalty;

(c) The person who originates the covered loan has limited the amount of the
prepayment fee or penalty to an amount not to exceed the payment of six months advance
interest, at thecontract rateof interest then in effect, on theamount prepaid in any twelve-
month period in excess of twenty percent of theoriginal principal amount;

(d) A covered loan will not impose the prepayment fee or penalty if the covered
loan isaccelerated as aresult of default;

(e) The person who originates the covered loan will not finance a prepayment
penalty through a new loan that is originated by the same per son.

3. At origination a covered loan with aterm of five yearsor less may not provide
for apayment schedulewith regular periodic paymentsthat when aggregated do not fully
amortizethe principal balance as of the maturity date of the loan.

4. For apayment schedulethat isadjusted to account for the seasonal or irregular
income of the consumer, thetotal installmentsin any year shall not exceed the amount of
oneyear'sworth of paymentson theloan. Thisprohibition doesnot apply toabridgeloan.
For purposes of thissubsection, " bridgeloan" means aloan with a maturity of lessthan
eighteen months that only requires payments of interest until the time when the entire
unpaid balanceisdue and payable.

5. A covered loan shall not contain aprovision for negative amortization such that
the payment schedule for regular monthly payments causes the principal balance to
increase, unless the covered loan is a first mortgage and the lender discloses to the
consumer that theloan containsa negativeamortization provision that may add principal
to the balance of the loan.

6. A covered loan shall not includeter msunder which periodic paymentsrequired
under theloan are consolidated and paid in advance from the loan proceeds.

7. A covered loan shall not contain a provision that increasestheinterest rateasa
result of adefault. Thisprovision doesnot apply tointerest ratechangesin avariablerate
loan otherwise consistent with the provisions of theloan documents, provided the change
in the interest rate is not triggered by the event of default or the acceleration for the
indebtedness.

8. A personwhooriginatesacover ed loan shall not pay a contractor under ahome-
improvement contract from the proceeds of a covered loan other than by an instrument
payableto the consumer or jointly to the consumer and the contractor or, at the election
of the consumer, to a third-party escrow agent for the benefit of the contractor in
accordancewith termsand conditionsestablished in awritten escrow agr eement signed by
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the consumer, the person who originates a covered loan, and the contractor prior to the
disbursement of funds. No payments, other than progress payments for home-
improvement work that the consumer certifiesis completed, shall be made to an escrow
account or jointly totheconsumer and thecontractor unlessthe per son whooriginatesthe
loan ispresented with asigned and dated completion certificate by the consumer showing
that the home-improvement contract was completed to the satisfaction of the consumer .

9. No person who originates a covered loan may recommend or encourage a
consumer to default on an existing consumer loan or other debt in connection with the
solicitation or making of a covered loan that refinances all or any portion of the existing
consumer loan or debt.

10. A covered loan shall not contain a call provision that permitsthelender, in its
sole discretion, to accelerate the indebtedness. This prohibition does not apply if
repayment of the loan has been accelerated in accordance with the terms of the loan
documents as a result of the consumer's default, pursuant to a due-on-sale provision, or
duetofraud or material misrepresentation by a consumer in connection with the loan or
the value of the security for the loan. A lender shall not refinance or arrange for the
refinancing of a consumer loan such that the new loan isa covered loan that ismade for
the purpose of refinancing, debt consolidation or cash out, that does not result in an
identifiablebenefit totheconsumer, consideringtheconsumer'sstated pur posefor seeking
theloan, fees, interest rates, finance charges, and points.

11. A lender or broker who originates a covered loan shall not steer, counsel, or
direct any prospective consumer to accept aloan product with arisk gradelessfavorable
than the risk grade that the consumer would qualify for based on that person's then
current underwritingguidelines, prudently applied, consideringtheinfor mation available
to that person, including the information provided by the consumer. A person shall not
be deemed to have violated this section if the risk grade determination applied to a
consumer is reasonably based on the person's underwriting guidelines if it is an
appropriaterisk grade category for which the consumer qualifieswith the person.

12. Nolender may sell disability, unemployment, lifeand property credit insurance
or other similar products, wherethe consumer isnot informed that the product or service
isnot required in order to obtain theloan and whereit isnot disclosed that the full cost of
the product or serviceto theborrower is, or isnot, spread over thelife of the loan.

13. Nolender may makealoan to an obligor who thelender reasonably knows or
suspectsis mentally incapacitated.

14. No lender may obtain or induce an agreement or other instrument in which
blanks areleft to befilled in after execution.
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15. No lender may delay the closing of a loan for the sole purpose of increasing
interest, costs, fees, or charges payable by the borrower.

16. Nolender may makepayment of any kind, whether directly or indirectly, toan
in-house or fee appraiser of a government or private money-lending agency, with which
an application for a loan has been filed, for the purpose of influencing the independent
judgment of the appraiser with respect to the value of real estatethat isto be covered by
the loan.

17. A person whooriginatesa covered loan shall not avoid, or attempt toavoid, the
application of sections 408.740 to 408.810 by doing the following:

(1) Structuring aloan transaction as an open-end credit plan for the purpose of
evading the provisions of sections 408.740 to 408.810 when the loan would have been a
covered loan if theloan had been structured as a closed-end |oan;

(2) Dividingany loan transaction into separ atepartsfor thepurposeof evadingthe
provisions of sections 408.740 to 408.810.

18. A person who originates a covered loan shall not act in any manner, whether
specifically prohibited by this section or of a different character, that constitutes fraud.

408.770. 1. A covered loan shall not be made unless the following disclosure,
written in 12-point typeor larger, hasbeen provided to the consumer no later than three
business days prior to signing of the loan documents of the transaction:

"CONSUMER CAUTION AND HOME OWNERSHIP COUNSELING NOTICE

If you obtain thisloan, the lender will have a mortgage on your home. Y ou could
lose your home, and any money you have put into it, if you do not meet your obligations
under theloan.

Mortgage loan rates and closing costs and fees vary based on many other factors,
including your particular credit and financial circumstances, your earnings history, the
loan-to-valuerequested, and thetype of property that will secureyour loan. Higher rates
and fees may be justified depending on the individual circumstances of a particular
consumer's application. You should shop around and compar e loan rates and fees.

This particular loan may have a higher rate and total points and fees than other
mortgage loans and is, or may be, subject to the additional disclosure and substantive
protections under the laws of Missouri. You should consider consulting a qualified
independent credit counselor or other experienced financial adviser regarding therate,
fees, and provisions of this mortgage loan before you proceed. For information on
contacting a qualified credit counselor, ask your lender or call the United States
Department of Housing and Urban Development's counseling hot line at 1-888-466-3487
or go to www.hud.gov/fha/sfh/hcc for alist of counselors.
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You are not required to complete any loan agreement merely because you have
received these disclosures or have signed a loan application.

If you proceed with this mortgage loan, you should also remember that you may
face seriousfinancial risksif you usethisloan to pay off credit card debtsand other debts
in connection with thistransaction and then subsequently incur significant new credit card
charges or other debts. If you continue to accumulate debt after thisloan is closed and
then experience financial difficulties, you could lose your home and any equity you have
initif you do not meet your mortgage loan obligations.

Property taxesand homeowner'sinsuranceareyour responsibility. Not all lenders
provide escrow services for these payments. You should ask your lender about these
Ser vices.

Your paymentson existing debtscontributeto your credit ratings. Y ou should not
accept any advicetoignoreyour regular paymentsto your existing creditors."

2. It shall be a rebuttable presumption that a lender has met its obligation to
provide the disclosurein subsection 1 of this section if the consumer providesthe lender
with a signed acknowledgment of receipt of a copy of the notice set forth in subsection 1
of this section.

408.780. 1. A person who originates covered loans shall not make or arrange a
cover ed loan unlessat thetimetheloan isconsummated the per son reasonably believesthe
consumer, or consumers, when consider ed collectively in the case of multiple consumers,
will be able to make the scheduled payments to repay the obligation based upon a
consideration of their current and expected income, current obligations, employment
status, and other financial resour ces, other than theconsumer'sequity inthedwelling that
securesrepayment of theloan. In the case of a covered loan that isstructured to increase
to a specific designated rate, stated asa number or formula, at a specific predeter mined
date not exceeding thirty-seven monthsfrom the date of application, thisevaluation shall
bebased upon thefully indexed rate of theloan calculated at thetime of application. The
consumer shall be presumed to be able to make the scheduled payments to repay the
obligation if, at the time the loan is consummated, the consumer's total monthly debts,
includingamountsowed under theloan, do not exceed fifty-five per cent of theconsumer's
monthly gross income, as verified by the credit application, the consumer's financial
statement, a credit report, financial information provided to the person originating the
loan by or on behalf of the consumer, or any other reasonable means.

2. No presumption of inability to make the scheduled payments to repay the
obligation shall arise solely from the fact that at the time the loan is consummated, the
consumer'stotal monthly debts, including amountsowed under theloan, exceed fifty-five
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per cent of the consumer's monthly grossincome.

3. For stated incomeloans, thereasonablebelief requirement in subsection 1 of this
section may be based on theincome stated by the consumer, and other information in the
possession of the person originating the loan after the solicitation of all information that
the person customarily solicitsin connection with loans of thistype. A person shall not
knowingly or willfully originate a covered loan asa stated income loan with the intent, or
effect, of evading the provisions of sections 408.740 to 408.810.

408.790. 1. Any compliancefailurethat wasnot willful or intentional and resulted
from a bona fide error, that occurred notwithstanding the maintenance of procedures
reasonably adopted to avoid those errors, including, but not limited to, those involving
clerical, calculation, computer malfunction and programming, and printing errors shall
becorrected nolater than forty-five daysafter receipt of thecomplaint or discovery of the
error. A person who originates a covered loan shall not be administratively, civilly, or
criminally liablefor abonafideerror corrected pursuant tothissection. Anerror inlegal
judgment isnot a bona fide error under this section.

2. If aperson who originates covered loans makes a loan wher e the person knew
of and showed recklessdisregard for aviolation of sections408.740t0408.810 by a broker,
theperson and broker shall bejointly and severally liablefor all damages awar ded under
sections 408.740 to 408.810 with respect to the broker's unlawful conduct. This section
doesnot impose or transfer liability for a breach of the broker'sfiduciary duty.

408.800. 1. A lender who violatesany provision of section 408.760 or 408.780 shall,
upon conviction, be subject to the following:

(1) For the first violation, a fine equal to the total loan amounts originated in
violation of section 408.760 or 408.780, or up to one million dollars,

(2) For thesecond violation, afineequal totwicethetotal loan amountsoriginated
in violation of section 408.760 or 408.780, or up tofivemillion dollars, or imprisonment in
acounty jail for up to six months, or both fine and imprisonment;

(3) For the third and subsequent violation, a fine equal to three times the loan
amountsoriginated in violation of section 408.760 or 408.780, or up toten million dollars,
or imprisonment in the county jail for up to oneyear, or by both fineand imprisonment.

2. An action under this section shall be brought by the district attorney, and any
penalty collected in an action shall be paid to the treasurer of the county in which the
judgment was rendered. One-half of the penalty shall be allocated by the county to
programsthat educateconsumer sabout avoiding predatory lending pr actices, community-
based programs to provide low-cost alternatives to subprime credit and consumer
complaint resolution services. Theother half of the penalty may beallocated by the county



H.B. 1655 9

17
18
19

a b WwN
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3. Nothingin sections408.740t0 408.810 limitsthe power of thestateto punish any
person for any conduct which constitutes a crime under any other statute.

408.810. Upon request, a person who originates a covered loan shall provide the
obligor, at no cost, documentation regarding his or her loan that clearly demonstrates
whether any loan is a covered loan. This documentation shall include, but shall not be
limited to, full disclosur e of theoriginal principal balance, theannual per centager ate, and
thetotal pointsand fees, as defined in section 408.740.



