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SECOND REGULAR SESSION

HOUSE BILL NO. 1597

91ST GENERAL ASSEMBLY

INTRODUCED BY REPRESENTATIVES HARDING (Sponsor), BOUCHER, HARLAN AND VILLA.

Read 1% time January 23, 2002, and 1000 copies ordered printed.
TED WEDEL, Chief Clerk
3236L.01I

AN ACT

To amend chapter 459, RSMo, by adding thereto sixteen new sections relating to declarations
for mental health treatment.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Chapter 459, RSMo, is amended by adding thereto sixteen new sections, to
beknown as sections459.100, 459.103, 459.106, 459.109, 459.112, 459.115, 459.118, 459.121,
459.124,459.127, 459.130, 459.133, 459.136, 459.139, 459.142 and 459.145, toread asfol lows:

459.100. Asused in sections 459.100 to 459.145, the following ter ms shall mean:

(1) "Attending physician”, the same meaning as such term is defined in section
459.010;

(2) " Attorney-in-fact", an adult validly appointed under the laws of this state to
make mental health treatment decisions for a principal under a declaration for mental
health treatment. Attorney-in-fact includes an alternative attor ney-in-fact;

(3) " Declaration™" , adocument making adeclar ation of preferencesor instructions
regarding mental health treatment and executed in accor dance with the requirements of
sections 459.100 to 459.145;

(4) "Incapabl€e", in the opinion of the court in a protective custody proceeding or
in the opinion of two physicians, a person's ability to receive and evaluate infor mation
effectively or communicate decisions is impaired to such an extent that the person
currently lacksthe capacity to make mental health treatment decisions;

(5) "Mental health treatment™”, convulsive treatment, treatment of mental illness
with psychoactive medication, admission to and retention in a health care facility for a
period not to exceed seventeen daysfor careor treatment of mental illness, and outpatient
Services;
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(6) "Outpatient services', treatment for a mental or emotional disorder that is
obtained by appointment and provided on an outpatient basis;

(7) "Provider", amental health treatment provider;

(8 " Representative', an attorney-in-fact.

459.103. 1. Any competent adult per son may makeadeclar ation of preferencesand
instructionsregarding mental health treatment. Such preferences and instructions may
include, but are not limited to, consent to or refusal of mental health treatment.

2. A declaration for mental health treatment shall bein effect for a period of three
yearsor until revoked. Theauthority of an attor ney-in-fact and any alter native attor ney-
in-fact named in the declaration shall bein effect aslong asthedeclar ation appointing the
attorney-in-fact isin effect or until the attor ney-in-fact withdraws. If a declaration for
mental health treatment hasbeen invoked and is effective at the expiration of threeyears
after its execution, the declaration remains effective until the principal is no longer
incapable.

459.106. 1. All health care and mental health care organizations shall maintain
written policiesand proceduresapplicableto all capable adult personswho arereceiving
mental health treatment by or through the organization. Such policies and procedures
shall providefor:

(1) Delivery of the following written information on materials without
recommendation:

(&) Information on therights of such personsunder Missouri law to make mental
health treatment decisions, including theright to accept or refusemental health treatment
and theright to execute declarations for mental health treatment;

(b) Information on the policiesof the organization with respect toimplementation
of the rights of such persons under Missouri law to make mental health treatment
decisions,

(c) A copy of the declaration for mental health treatment set forth in section
459.145; and

(d) Thenameof an individual who can provideadditional infor mation concer ning
theformsfor declarationsfor mental health treatment;

(2) Documenting in aprominent placein such person'smedical record whether he
or she has executed a declaration for mental health treatment;

(3 Ensuring compliance by the organization with Missouri law relating to
declarationsfor mental health treatment;

(4) Educatingthestaff and community on issuesrelatingto declarationsfor mental
health treatment.
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2. An organization shall not be required to furnish a copy of a declaration for
mental health treatment if theor ganization hasreason to believethat a per son hasreceived
acopy of adeclaration in theform set forth in section 459.145within the precedingtwelve-
month period or has a validly executed declar ation.

3. Therequirementsof thissection arein addition to any other requirementsthat
may beimposed by federal law and shall beinter preted in amanner consistent with feder al
law. Nothing in this section shall require any health care or mental health care
organization, or any employeeor agent of an or ganization, to act in amanner inconsistent
with federal law or contrary to individual religious or philosophical beliefs.

4. No health care or mental health care organization shall be subject to criminal
prosecution or civil liability for failureto comply with this section.

459.109. A declaration may designate a competent adult to act as attor ney-in-fact
tomakedecisionsabout mental health treatment. An alter nativeattor ney-in-fact may also
bedesignated to act asattor ney-in-fact if theoriginal designeeisunableor unwillingto act
at any time. An attor ney-in-fact who has accepted the appointment in writing may make
decisionsabout mental health treatment on behalf of theprincipal only when theprincipal
is incapable. Such decisions shall be consistent with any desires the principal has
expressed in the declaration.

459.112. A declaration is effective only if it is signed by the principal and two
competent adult witnesses. The witnesses must attest that the principal:

(1) Isknown tothem;

(2) Signed thedeclaration in their presence; and

(3) Appearstobeof sound mind and not under duress, fraud, or undueinfluence.

459.115. A declaration isoperativewhen it isdelivered totheprincipal'sphysician
or other mental health treatment provider and remainsvalid until revoked or expired. If
the principal is incapable, the physician or provider shall act in accordance with an
operativedeclaration. If theprincipal iscapableof providinginformed consent or refusal,
thephysician or provider shall obtain theprincipal'sinformed consent to all mental health
treatment decisions.

459.118. 1. An attorney-in-fact shall not make mental health treatment decisions
unlessthe principal isincapable.

2. An attor ney-in-fact isnot, asaresult of actingin such capacity, personally liable
for the cost of treatment provided to the principal.

3. Except to the extent theright is limited by the declaration or federal law, an
attorney-in-fact hasthe sameright asthe principal to receive information regarding the
proposed mental health treatment and to receive, review, and consent to disclosure of
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medical records relating to such treatment. Such right of access does not waive any
evidentiary privilege.

4. In exercisingauthority pursuant tothedeclaration, an attor ney-in-fact shall act
consistently with the desires of the principal as expressed in the declaration. If the
principal's desires are not expressed in the declaration and not otherwise known by the
attorney-in-fact, the attor ney-in-fact shall act in what the attorney-in-fact in good faith
believesto be the best interest of the principal.

5. An attorney-in-fact is not subject to criminal prosecution, civil liability, or
professional disciplinary action for any action taken in good faith pur suant toadeclar ation
for mental health treatment.

459.121. No person shall be required to execute or refrain from executing a
declaration as a criterion for insurance, as a condition for receiving mental or physical
health services, or asa condition of discharge from a health carefacility.

459.124. If presented with a declaration, a physician or other provider shall make
thedeclaration apart of theprincipal’'smedical record. When actingunder theauthority
of a declaration, a physician or provider shall comply with the declaration to the fullest
extent possible, consistent with reasonable medical practice, theavailability of treatments
requested, and applicable law. If the physician or other provider isunableor unwilling
at any time to carry out preferences or instructions contained in a declaration or the
decisionsof theattor ney-in-fact, the physician or provider may withdraw from providing
treatment if withdrawal is consistent with the exer cise of independent medical judgment
that isin thebest interest of theprincipal. Upon withdrawal, aphysician or provider shall
promptly notify theprincipal and theattor ney-in-fact and document thenotificationinthe
principal's medical record.

459.127. 1. A physician or provider may subject the principal to mental health
treatment in amanner contrary totheprincipal'swishesasexpressed in adeclaration for
mental health treatment only:

(2) Iftheprincipal iscommitted for mental health treatment or evaluation pur suant
to sections 632.300 to 632.475, RSM o, or sections 632.480 to 632.513, RSMo; or

(2) In an emergency situation endangering life or health.

2. A declaration does not limit the authority provided in sections 632.300 to
632.475, RSMo, and sections 632.480 to 632.513, RSMo, to take a per son into custody, or
to admit, retain, or treat a person in a health carefacility.

459.130. A declaration may be revoked in whole or in part at any time by the
principal if the principal is not incapable. A revocation is effective when a capable
principal communicatestherevocation to the attending physician or other provider. The
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attending physician or other provider shall notethe revocation as part of the principal's
medical record.

459.133. A physician or other provider who administers or does not administer
mental health treatment according to and in good faith reliance upon the validity of a
declaration isnot subject tocriminal prosecution, civil liability, or professional disciplinary
action resulting from a subsequent finding of a declaration'sinvalidity.

459.136. None of the following persons shall serve as an attor ney-in-fact:

(1) Theattending physician or mental health service provider, or an employee of
the physician or provider, if the physician, provider, or employee is unrelated to the
principal by blood, marriage, or adoption; or

(2) Anowner, operator, or employee of ahealth carefacility in which theprincipal
isapatient or resident, if theowner, operator, or employeeisunrelated totheprincipal by
blood, marriage, or adoption.

459.139. None of the following persons shall serve asa witnessto the signing of a
declaration:

(1) Theattending physician or mental health service provider, or arelative of the
physician or provider; or

(2) Anowner, operator, or relativeof an owner or operator of ahealth carefacility
in which the principal isa patient or resident.

459.142. 1. An attorney-in-fact may withdraw by giving noticetotheprincipal. If
a principal is incapable, the attorney-in-fact may withdraw by giving notice to the
attending physician or provider. The attending physician or provider shall note the
withdrawal as part of the principal's medical record.

2. A person who has withdrawn pursuant to subsection 1 of this section may
rescind the withdrawal by executing an acceptance after the date of withdrawal. The
acceptance shall be in the same form as provided by section 459.145 for accepting an
appointment. A person whorescindsawithdrawal shall givenoticetotheprincipal if the
principal iscapableor the principal's health care provider if the principal isincapable.

459.145. A declaration for mental health treatment shall be in substantially the
following form:

DECLARATION FOR MENTAL HEALTH TREATMENT

Iy e , being an adult of sound mind, willfully and voluntarily make this
declaration for mental health treatment. | want thisdeclaration to befollowed if a court
or two physicians determine that | am unable to make decisions for myself because my
ability toreceiveand evaluateinfor mation effectively or communicatedecisionsisimpaired
to such an extent that | lack the capacity torefuse or consent to mental health treatment.
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"Mental health treatment” means treatment of mental illness with psychoactive
medication, admission toand retention in ahealth carefacility for aperiod up to seventeen
days, convulsive treatment and outpatient servicesthat are specified in this declaration.
CHOICE OF DECISION MAKER
If I becomeincapable of giving or withholding informed consent for mental health
treatment, | want these decisionsto be madeby: (INITIAL ONLY ONE)
...... My appointed representative consistent with my desires, or, if my desiresare
unknown by my representative, in what my representative believesto bemy best inter ests.
...... By themental health treatment provider who requiresmy consent in order to
treat me, but only as specifically authorized in this declaration.
APPOINTED REPRESENTATIVE
If I have chosen to appoint a representative to make mental health treatment
decisonsfor mewhen | am incapable, | am naming that person here. | may alsonamean
alternate representativeto serve. Each person | appoint must accept my appointment in
order to serve. | understand that | am not required to appoint arepresentativein order
to complete this declaration.

| hereby appoint:

to act asmy representative to make decisions regarding my mental health treatment if |
become incapable of giving or withholding informed consent for that treatment.
(OPTIONAL)
If the per son named above refuses or isunable to act on my behalf, or if | revoke
that person'sauthority to act asmy representative, | authorizethefollowing person to act
asmy representative:

ADDRESS.........coeverrnnne
TELEPHONE #................

My representative is authorized to make decisions that are consistent with the
wishes| have expressed in thisdeclaration or, if not expressed, asar e otherwise known to
my representative. If my desiresare not expressed and are not otherwise known by my
representative, my representativeistoact in what heor shebelievestobemy best inter ests.
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My representative is also authorized to receive information regarding proposed mental
health treatment and to receive, review, and consent to disclosure of medical records
relating to that treatment.
DIRECTIONS FOR
MENTAL HEALTH TREATMENT

Thisdeclaration permitsmeto state my wishesregar ding mental health treatments
including psychoactivemedications, admission toand retention in ahealth car efacility for
mental health treatment for a period not to exceed seventeen days, convulsive treatment,
and outpatient services.

If I becomeincapable of giving or withholding informed consent for mental health
treatment, my wishesare:

| CONSENT TOTHEFOLLOWINGMENTAL HEALTH TREATMENTS: (May
include types and dosage of medications, short-term inpatient treatment, a preferred
provider or facility, transport toaprovider or facility, convulsivetreatment, or alter native
outpatient treatments.)

| DO NOT CONSENT TO THE FOLLOWING MENTAL HEALTH
TREATMENT: (Consider includingyour reasons, such aspast adver sereaction, allergies,
or misdiagnosis. Be awar e that a person may betreated without consent if the person is
held pursuant to civil commitment law.)

ADDITIONAL INFORMATIONABOUT MY MENTAL HEALTH TREATMENT
NEEDS: (Consider including mental or physical health history, dietary requirements,
religious concer ns, people to notify, and other matter s of importance.)

(Signature/Date)
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AFFIRMATION OF WITNESSES

| affirm that the per son signing this declaration:

(a) Ispersonally known to me;

(b) Signed or acknowledged hisor her signatureon thisdeclar ation in my presence;

(c) Appearsto beof sound mind and not under duress, fraud, or undueinfluence;

(d) Isnot related to me by blood, marriage, or adoption;

(e) Isnot apatient or resident in afacility that | or my relative owns or oper ates;

(f) Isnot my patient and does not receive mental health services from me or my
relative; and

(g) Hasnot appointed me as a representativein this document.

Signature of Witness (Printed Name of Witness/Date)
ACCEPTANCE OF APPOINTMENT ASREPRESENTATIVE

| accept this appointment and agree to serve as representative to make mental
health treatment decisions. | under stand that | must act consistently with thedesiresof the
person | represent, asexpressed inthisdeclaration or, if not expressed, asother wiseknown
by me. If I donot know the desiresof the person | represent, | have a duty to act in what
| believein good faith to be that person’'sbest interest. | understand that this document
givesmeauthority to makedecisionsabout mental health treatment only whilethat per son
has been determined to be incapable of making those decisions by a court or two
physicians. | understand that the person who appointed me may revoke thisdeclaration
in whole or in part by communicating the revocation to the attending physician or other
provider when the person isnot incapable.

Signature of Alternate (Printed name)
Representative/Date
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NOTICE TO PERSON MAKING A DECLARATION
FOR MENTAL HEALTH TREATMENT

Thisis an important legal document. It creates a declaration for mental health
treatment. Before signing this document, you should know these important facts:

This document allows you to make decisions in advance about certain types of
mental health treatment: psychoactive medication, short-term (not to exceed seventeen
days) admission to a treatment facility, convulsive treatment, and outpatient services.
Outpatient services are mental health services provided by appointment by licensed
professionalsand programs. Theinstructionsthat you includein thisdeclaration will be
followed only if a court or two physicians believe that you are incapable of making
treatment decisions. Otherwise, you will beconsider ed capabletogiveor withhold consent
for thetreatments. Your instructions may be overridden if you are being held pursuant
to civil commitment law.

Y ou may also appoint a person asyour representativeto maketreatment decisions
for you if you become incapable. The person you appoint has a duty to act consistently
with your desires as stated in this document or, if not stated, as otherwise known by the
representative. 1f your representative does not know your desires, he or she must make
decisionsinyour best interests. For theappointment to beeffective, the per son you appoint
must accept the appointment in writing. The person also hastheright to withdraw from
acting as your representative at any time. A "representative” isalso referred to as an
" attorney-in-fact" in state law but this person doesnot need to be an attor ney-at-law.

Thisdocument will continuein effect for aperiod of threeyear sunlessyou become
incapableof participatingin mental health treatment decisions. If thisoccurs, thedir ective
will continuein effect until you are no longer incapable.

Y ou havetheright torevokethisdocument in wholeor in part at any timeyou have
not been to be incapable. YOU MAY NOT REVOKE THIS DECLARATION WHEN
YOU ARE CONSIDERED INCAPABLE BY A COURT OR TWO PHYSICIANS. A
revocation is effective when it is communicated to your attending physician or other
provider.

If thereisanything in thisdocument that you do not under stand, you should ask a
lawyer to explain it to you. This declaration will not be valid unlessit is signed by two
qualified witnesses who ar e per sonally known to you and who ar e present when you sign
or acknowledge your signature.

NOTICE TO PHYSICIAN OR PROVIDER

Under Missouri law, a person may use this declaration to provide consent for

mental health treatment or to appoint a representative to make mental health treatment
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decisionswhen theper son isincapableof makingthosedecisions. A personis”incapable”
when, in the opinion of a court or two physicians, the person's ability to receive and
evaluate information effectively or communicate decisionsisimpaired to such an extent
that the person currently lacks the capacity to make mental health treatment decisions.
This document becomes operative when it isdelivered to the person's physician or other
provider and remains valid until revoked or expired. Upon being presented with this
declaration, a physician or provider must makeit a part of the person's medical record.
When actingunder authority of thedeclaration, aphysician or provider must comply with
it tothefullest extent possible. If thephysician or provider isunwilling to comply with the
declaration, thephysician or provider may withdraw from providing treatment consistent
with professional judgment and must promptly notify the person and the person's
representative and document the notification in the person'smedical record. A physician
or provider whoadministersor doesnot administer mental health treatment according to
and in good faith reliance upon the validity of this declaration isnot subject to criminal
prosecution, civil liability, or professional disciplinary action resulting from a subsequent
finding of the declaration'sinvalidity.



