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SECOND REGULAR SESSION
HOUSE COMMITTEE SUBSTITUTE FOR

HOUSE BILL NO. 1923

91ST GENERAL ASSEMBLY

Reported from the Committee on Children, Families and Health, April 23, 2002, with recommendation that the House Committee
Substitute for House Bill No. 1923 Do Pass.

TED WEDEL, Chief Clerk
2859L.02C

AN ACT

To amend chapter 197, RSMo, by adding thereto eleven new sections relating to nurse staffing
plans.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Chapter 197, RSMo, is amended by adding thereto eleven new sections, to
beknown as sections 197.650, 197.653, 197.656, 197.659, 197.662, 197.665, 197.668, 197.671,
197.674, 197.677, and 197.680, to read as follows:

197.650. 1. Asused in sections 197.650 to 197.680, the following ter ms mean:

(1) "Acuity system", an established and valid measur ement system that:

(a) Predictsnursingcarerequirementsfor individual patientsbased on severity of
patient illness, need for specialized equipment and technology, and intensity of nursing
interventionsrequired;

(b) Determinesthe amount of nursing care needed, both in number and skill mix
of nursing staff required on a daily basisfor each patient in a nursing; and

(c) Isstated in terms that readily can be used and understood by direct care
nursing staff;

(2) " Assessment tool”, a measurement system that compares the staffing level in
each nursing department or unit asdeter mined by theacuity system against actual patient
nursing car e requirementsto assess the accuracy of the acuity system;

(3) " Department”, the department of health and senior services;

(4) " Direct carenursing staff” , any nursewho hasdirect responsibility to over see
or carry out nursing care and treatment for one or more patients;

(5) "Director of nursing services', the person designated by a hospital as having
overall management responsibility for nursing services,
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(6) "Hospital", the same meaning as such term is given in section 197.020;

(7) "Nurse", aregistered professional nurseor licensed practical nurseasdefined
in section 335.016, RSMo;

(8) " Public governmental body" , thesamemeaning assuch termisgiven in section
610.010, RSMo;

(99 "Retaliatory action", the discipline, discharge, suspension, demotion,
har assment, denial of employment or promotion, layoff, or any other adver seaction taken
against a nurse as a result of a nurse taking any action described in sections 197.650 to
197.680;

(20) " Skill mix", refers to the differences in licensing, areas of specialization,
education, training, and experience among direct care nursing staff;

(11) " Staffing plan", a hospital's written plan for meeting the expected nursing
carerequirements of its patients as described in subsection 4 of section 197.653;

(12) "Unforeseeable emergent circumstance”, an unpredictable or unavoidable
occurrence of nature or catastrophic event which could not have been prevented by the
exercise of any reasonable foresight or precaution and which has an immediate adver se
impact on a hospital's staffing requirements;

(13) "Unit", afunctional division or area of a hospital in which nursing careis
provided.

197.653. 1. Every hospital shall ensurethat it isstaffed at all timeswith sufficient
numbers and skill mix of appropriately qualified direct care nursing staff in each unit
within the hospital to meet the individualized car e needs of the patientsin such unit and
to meet the requirements set forth in this section.

2. By July 1, 2003, every hospital licensed in thisstateshall develop, implement, and
annually submit to the department a written hospital-wide staffing plan for nursing
servicestogether with awritten certification from its chief executive officer and director
of nursing servicesthat thestaffing plan isexpected to provide sufficient number sand skill
mix of appropriately qualified direct carenursing staff to meet theanticipated needsof its
patients for the ensuing year. Every hospital shall have a process that ensures the
consider ation of input from nonsuper visory dir ect car enur sing staff from each unit, within
the hospital or, when the direct care nursing staff is represented by a recognized or
certified collectivebar gainingrepresentative, input shall befrom such collectivebargaining
representative, in the development, implementation, monitoring, evaluation, and
modification of the staffing plan. The staffing plan shall include the number, skill mix,
gualifications, and categories of direct care nursing staff needed for each unit of the
hospital.
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3. Asapart of ahospital'squality assuranceand quality improvement process, the
hospital shall, in consultation with itsnonsupervisory dir ect carenursingstaff, periodically
evaluate and monitor the staffing plan for effectiveness and revise the plan as necessary.
Each hospital shall maintain written documentation of such quality assuranceand quality
improvement activities and upon request, shall provide such documentation to the
department. All revisionstoahospital'sstaffing plan shall besubmitted tothedepartment
within ten days of completion.

4. A hogspital's staffing plan shall:

(1) Bebased on theexpected nursing carerequired by theaggregateand individual
needs of each patient. The expected aggregate and individual nursing care needs of each
patient shall bethemajor consideration in determiningthenumber and skill mix of direct
care nursing staff needed;

(2) Employ an acuity system for addressing daily fluctuations in aggregate and
individual patient nursing car er equirementsnecessitatingadjustmentsin thestaffingplan
to ensurethat the nursing care needs of each patient is met;

(3 Be based on the specialized qualifications, skill mix, experience, and
competencies of the hospital's direct care nursing staff;

(4) Be consistent with the scopes of practice for registered nurses and licensed
practical nursesas provided by law;

(5) Factor in other nonpatient care duties, administrative and support tasks,
including arrangementsfor discharge, transfer, and admission of patients, that areto be
provided by direct care nursing staff;

(6) Incorporate an assessment tool;

(7) Providefor documentation of the actual staffing and patient acuity levelson a
daily basis within each unit of the hospital; and

(8) Identify the minimum number of direct care nursing staff, including both
registered nurses and licensed practical nurses, required on specific shifts. The actual
number of direct carenursing staff on duty for each shift shall be sufficient to ensurethat
the nursing care needs of each patient are met. At least one registered nurse providing
direct patient care services must be on duty in each unit where a patient is present,
excluding long-term care units. A hospital may utilize unlicensed assistive personndl to
providedirect patient careservicesbut at all timesat least fifty percent of theindividuals
providing direct patient care servicesin a unit, excluding skilled nursing units, must be
registered nurses.

5. Theskill mix reflected in the staffing plan shall assurethat each of thefollowing
elements of the nursing process ar e performed by registered nursesin the planning and
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delivery of carefor each patient: assessment, nursing, diagnosis, planning, evaluation, and
patient advocacy. The skill mix shall not incorporate or provide that nursing care
functionsrequired by law, regulation, or accepted standards of practiceto be performed
by aregistered nurseor licensed practical nursearetobeperformed by unlicensed nursing
assistants.

6. Every hospital shall maintain and post avoluntary on-call list of qualified on-call
nurses, nursing services, nurseregistries, and per diem nursesthat may be called upon to
providereplacement staff in theevent of sickness, vacations, vacancies, and other absences
of direct carenursing staff. Theon-call list shall include a sufficient number and skill mix
of on-call nursesto meet the regular needs of the hospital for replacement staff.

7. Upon written request of a hospital and for good cause based on actual patient
care needs or the nursing practices of the hospital, the department of health and senior
services may grant variancesto a hospital's staffing plan on alimited basis. If a hospital
is unable to meet its staffing plan on a particular shift, the hospital shall report to the
department by phone or electronically prior to the start of the shift the reason for the
staffing shortageand theindividual who madethedeter mination of such staffing shortage.

197.656. 1. Unlessthe department has granted a written variance or the hospital
has notified the department pursuant to section 197.653, a hospital shall at all times
provide direct caregiversin accordance with its staffing plan and the staffing standards
set forth in sections 197.650 to 197.680; provided that nothing herein shall be deemed to
precludeahospital from implementing higher direct care nur se-to-patient staffing levels.

2. Nonurseshall beassigned to or included in the count of direct carenursing staff
in a unit of a hospital for purposes of compliance with the staffing plan without
appropriate licensing, training, orientation, and verification that the nurseis capable of
providing competent nursing car e to the patientsin the unit.

3. No nurse assigned to or performing nonpatient care duties, administrative or
support tasksand who providesdirect patient carefor lessthan seventy-fiveper cent of the
time on that shift shall beincluded in the count of direct care nursing staff in a unit of a
hospital for purposes of compliance with the staffing plan.

197.659. 1. Immediately upon lear ning that staffing on any shift will fall below the
minimum number of direct care nursing staff required for that shift by the hospital's
staffing plan and prior to requiring any direct care nursing staff or unlicensed assistive
personnel towork overtime, thehospital shall fir st attempt tofill itsstaffing needsthrough
other means, including requesting off-duty staff to voluntarily report to work and
requesting on-duty staff to volunteer for overtime hours and using the hospital's on-call
list. Each replacement direct care nursing staff shall have a skill mix appropriateto the
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unit to which assigned.

2. Except asprovided in subsections4 and 5 of this section and in subsection 1 of
section 197.662, ahospital shall not mandateor otherwiserequireanursetowork in excess
of any of thefollowing:

(1) Thenurse'sregularly scheduled shift or duty period,;

(2) Morethan twelve hoursin atwenty-four hour time period;

(3) Eighty hoursin afourteen consecutive-day period.

As used in this subsection and section 197.662, " mandate" or " mandatory” means any
request which if refused or declined by the nurse may result in retaliatory action against
thenurse. Nothingin this subsection shall prohibit a nurse from voluntarily working in
excess of the provisions of this subsection.

3. Except as provided in subsection 2 of section 197.662, a hospital shall not
authorize or permit anurseto perform patient care servicesfor morethan sixteen hours
inatwenty-four hour period. Any nurseperforming patient car eservicesfor sixteen hours
in any twenty-four hour period must haveat least eight consecutive hour s off duty before
being authorized or permitted to return to patient care duties. No nurse shall be
authorized or permitted to provide patient care for more than seven consecutive days
without at least one consecutive twenty-four hour period off duty within such time. A
work schedule or on-call program established pursuant to a mutually agreed upon
employment agreement may provide for additional hours as a result of being on-call,
provided adequate measures areincluded in the agreement to ensure against fatigue.

4. The provisions of subsection 2 of this section shall not apply if a hospital has
madeevery reasonableeffort to contact all of thenur sesand nursing serviceson theon-call
list described in section 197.653 and is unable to obtain appropriate replacement staff in
atimely manner.

5. Direct carenursing staff shall not placeapatient at risk of harm by abandoning
a patient care assignment during a shift or an extended shift without authorization from
the appropriate supervisory personnel.

197.662. 1. During a declared national or state emergency or unforseeable
emer gent circumstancein which ahospital hasadirect rolein responding to medical needs
resulting from the declared emergency or unforseeable emergent circumstance, the
mandatory overtime prohibition in subsection 2 of section 197.659 shall not apply to the
following extent:

(1) Direct carenursing staff and unlicensed assistive per sonnel may berequired to
work or beon duty up tothemaximum hour limitationsset forth in subsection 3 of section
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197.659 provided the hospital has taken the steps set forth in subsection 4 of section
197.659 and mader easonableeffortstofill itsimmediatestaffingneedsthrough alter native
efforts, including requesting off-duty staff tovoluntarily report towork and requestingon-
duty nursesto volunteer for overtime hours; and

(2) The exemption granted by this section shall not exceed the duration of the
declared national or state emergency or unforseeable emergent circumstance and the
hospital's direct rolein responding to medical needsresulting from the declared state of
emer gency or unfor seeable emer gent circumstance.

2. During a declared national or state emergency or unforseeable emergent
circumstancein which ahospital hasadirect rolein responding to medical needsresulting
from thedeclar ed emer gency or unfor seeableemer gent cir cumstance, themaximum hours
limitation set forth in subsection 3 of section 197.659 shall not apply if:

(1) Thedecision to work the additional time is voluntarily made by the affected
nur se;

(2) The nurseis given at least one uninterrupted four-hour rest period before
returning to patient care duties following the completion of a sixteen hour shift and an
uninterrupted eight-hour rest period beforereturning to patient caredutiesfollowing the
completion of a twenty-four hour shift;

(3) Any nursewho hasbeen on duty for morethan sixteen hoursin atwenty-four
hour period who informs appropriate advisory personnel that heor she needsimmediate
rest shall berelieved from duty assoon ther eafter aspossible consistent with patient safety
needsand given at least eight uninterrupted hour soff duty beforebeingrequired toreturn
to duty;

(4) The exemption granted by thissubsection shall not exceed the duration of the
declared national or state emergency or unforseeable emergent circumstance and the
hospital'sdirect rolein responding to medical needsresulting from the declared state of
emer gency or unfor seeable emer gent circumstance.

Asused in this subsection, "rest period” means a period in which an individual may be
required to remain on the premises of the hospital but is free of all restraint, duty, or
responsibility for work.

197.665. 1. Every licensed hospital shall adopt and disseminate to direct care
nursing staff awritten policy that complies with the requirements of subsections2 and 3
of this section detailing the circumstances under which a direct care nursing staff may
refuse a work assignment or continued duty.

2. At aminimum, the work assignment policy shall permit a direct care nurseto
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refuse an assignment or continued duty in the following cir cumstances:

(1) Thenurseisnot prepared by licensure, education, training, experience, or unit
orientation to fulfill the assignment without compromising or jeopar dizing patient safety
or the nurse's ability to meet for eseeable patient needs;

(2) Thenursehasvolunteered towork in excessof thetime set forth in subsection
2 of section 197.659 but subsequently determines that his or her level of fatigue or
decreased alertness may compromise or jeopar dize patient safety or the nurse'sability to
meet for eseeable patient needs;

(3) The assignment otherwise violates the requirements of sections 197.650 to
197.680.

3. At a minimum, the work assignment policy shall contain procedures for the
following:

(1) Reasonablerequirementsfor noticeto thedirector of nursing services, or the
director'sdesignee, regarding thenurse'srefusal of awork assignment or continued duty
and supporting reasonsfor refusing the asssignment or continued duty;

(2) When timeper mits, an opportunity for thedirector of nursingservicestoreview
the specific reasons supporting the nurse'srefusal, and to decide whether to remedy the
conditions giving rise to the refusal, to relieve the nurse of the assignment or continued
duty, or torgect thenurse'sreasonsfor refusal of the assignment or continued duty;

(3) Permitsthenursetorefusetheassignment or continued duty without retaliatory
action when the director of nursing servicesregectsthe nurse'sreasonsfor refusal of the
assignment or continued duty and:

(& Thenursein good faith believesthat the assignment or continued duty meets
the conditionsof thissection and thehospital policy justifying refusal of theassignment or
continued duty;

(b) Thedirector of nursing servicesfailsto proposearemedy or thenursein good
faith believesthe proposed remedy will be inadequate or untimely; and

(c) Complaint and investigation process with the appropriate regulatory agency
will be untimely to address the concern.

197.668. 1. Thedepartment shall establish atoll-freetelephonenumber for receipt
of confidential information on a hospital's failure to comply with sections 197.650 to
197.680.

2. Upon receipt of information that a hospital failed to comply or is deficient in
meeting therequirementsof sections 197.650 to 197.680, the department shall conduct an
investigation and, if thenoncomplianceor deficiency issubstantiated, thedepartment shall
notify the hospital of the noncompliance or deficiency and provide the hospital with an
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opportunity to develop and implement a plan of correction. If the plan of correction
proposed by thehospital isnot acceptableto the department, the department may require
the hospital to implement a plan of correction developed by the department.

3. If thereisacontinuing noncomplianceor deficiency after theimplementation of
the plan of correction, thedepartment may restrict or suspend new patient admissions or
outpatient servicesin all unitsof thehospital affected by thenoncomplianceor deficiency.

4. 1f the noncompliance or deficiency continues after new patient admissions or
outpatient services have been restricted or suspended pursuant to subsection 3 of this
section, the department may deny, suspend, or revoke the hospital's license pursuant to
section 197.070.

5. A hospital aggrieved by a decision of the department requiring the hospital to
implement a plan of correction developed by the department pursuant to subsection 2 of
this section, or to restrict or suspend new patient admissions or outpatient services
pursuant to subsection 3 of this section may appeal such decision to the administrative
hearing commission pursuant to section 197.071 and seek judicial review pursuant to
section 621.145, RSMo. Any such appeal shall be heard on an expedited basis by the
administrativehearingcommission. Thehospital may apply totheadministrativehearing
commission for an order to stay or suspend the department's action pending the
commission's decision on the appeal.

6. The department shall conduct an annual unannounced audit of not less than
seven percent of all hospitalsin this state to verify compliance with the requirements of
sections 197.650 to 197.680. Surveys made by private accr editing or ganizations shall not
beused in lieu of theaudit required by thissubsection. Thedepartment shall compileand
maintain for public inspection an annual report of the audits conducted pursuant to this
subsection. If the audit reveals noncompliance with sections 197.650 to 197.680, the
department shall notify the hospital of the noncompliance or deficiency and shall ensure
that thenoncompliance or deficiency is corrected following the procedures established in
subsections 2 to 5 of this section.

7. All findings of the department of deficiency or noncompliance with sections
197.650t0 197.680 and all plans of correction for such noncompliance or deficiency shall
be subject to public disclosur e consistent with section 197.477.

197.671. 1. No hospital shall takeretaliatory action against a nurse because the
nur se:

(1) Discloses or intends to disclose to the director of nursing services or the
director'sdesignee, a private accreditation organization, the nurse'scollectivebargaining
agent, or a public governmental body any activity, policy, or practice of the hospital or a
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hospital that is in violation of sections 197.650 to 197.680, or any other law, rule, or
professional standard of practice and which the nursereasonably believes posesarisk to
the health, safety, or welfare of a patient or the public;

(2) Providesinformation to or testifiesbeforea private accreditation organization
or public governmental body conducting an investigation, hearing, or inquiry into an
alleged violation by a hospital of any law, rule, or professional standard of practice that
the nurse reasonably believes posesarisk to the health, safety, or welfare of a patient or
the public;

(3) Objectsto or refuses to participate in any activity, policy, or practice of a
hospital that isin violation of sections197.650t0 197.680, or any law, rule, or professional
standard of practicethat the nursereasonably believes posesarisk to the health, safety,
or welfare of a patient or the public;

(4) Participatesin acommitteeor peer review processor filesareport or complaint
that discusses allegations of unsafe, dangerous, or potentially dangerous care within the
hospital.

2. Except as provided in subsection 3 of this section, the protection against
retaliatory action in subsection 1 of this section does not apply to a nurse unless before
making a disclosureto a private accr editation organization or public governmental body
the nurse:

(1) Gives written notice to the director of nursing services, or the director's
designee, of theactivity, policy, or practicethat thenursebelievesisin violation of sections
197.650t0 197.680, or any other law, rule, or professional standard of practice and which
the nurse reasonably believes posesarisk to health, safety, or welfare of a patient or the
public; and

(2) Provides the director of nursing services with a reasonable opportunity to
correct the activity, policy, practice, or violation.

3. A nurseisnot required to comply with the provisions of subsection 2 of this
section to obtain the protection in subsection 1 of this section against retaliatory action if
the nurse:

(1) Reasonably believesthat the activity, policy, practice, or violation isknown to
the director of nursing services, or the director's designee, and the nurse reasonably
believesthat the delay in compliance with subsection 2 of this section jeopardizesthelife
or health of any person;

(2) Reasonably fears physical or other harm to a patient as a result of the
disclosure; or

(3) Makesthedisclosuretoaprivateaccreditation organization or public body for
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the purpose of providing evidence of an activity, policy, practice, or violation by the
hospital that the nursereasonably believesisacrime.

197.674. 1. A nurseaggrieved by aretaliatory act prohibited by sections 197.650
to 197.680 may bring an action against the hospital in the circuit court of the county in
which the hospital islocated. If the nurse prevailsin such action, the nurse may recover
actual and punitive damages, attorney's fees, court costs, and expenses. In addition, the
court may:

(1) Issueatemporary restrainingorder, or apreliminary or permanent injunction
torestrain a continued violation of sections 197.650 to 197.680;

(2) Reinstatethenursing staff tothesameor equivalent position that thenurseheld
beforetheretaliatory action;

(3) Reinstate full benefits and seniority rights to the nurse as if the nurse had
continued in employment; or

(4) Order expungement of theall retaliatory action from the nur se's employment
records.

2. Except as provided in subsection 3 of this section, in any action brought by a
nurse pursuant to subsection 1 of this section, if the court finds that the nurse had no
objectively reasonable basisfor filing the action, the court may award court costs, expert
witness fees, and reasonable attorney feesto the hospital.

3. A nurseshall not beassessed costsor feespursuant to subsection 2 of thissection
if, after filingtheaction, thenur seexer cisesr easonableand diligent effortsto ascertain the
factsand uponfindingnoobjectively reasonablebasisfor continuing such action, dismisses
the action against the hospital.

197.677. 1. A hospital shall providewritten noticeto all direct care nursing staff
summarizing the provisions of sections 197.650 to 197.680 at thetime a direct care nurse
isfirst employed by the hospital and annually thereafter. In addition:

(1) Each hospital shall post in a conspicuous placereadily accessibletothe general
public anotice prepared by the department setting forth in summary form the provisions
of sections 197.650 to 197.680;

(2) Upon request, the hospital shall providethecurrent staffing levelsdescribed in
the hospital's staffing plan and the hospital's actual staffing levelsin each nursing unit;

(3) Uponrequest, thehospital shall make copiesof itsstaffing plan asfiled with the
department availableto the public; and

(4) Every hospital shall post or make available within each nursing unit, the
following infor mation:

(&) A copy of the current staffing plan for the unit;
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(b) The documentation of actual staffing and patient acuity on a daily basis as
provided in subdivision (7) of subsection 4 of section 197.653; and

(c) Identification of the minimum number of direct carenursing staff required on
each shift asprovided in subdivision (8) of subsection 4 of section 197.653.

2. Any hospital that intentionally violates the provisions of this section is subject
to a civil penalty not to exceed five hundred dollarsfor each violation.

3. Any hospital that violates the staffing requirements of sections 197.650 to
197.680, and such violation isdirectly and substantially related to or resultsin, but does
not haveto bethe sole cause of, seriousphysical harm to or thedeath of a patient, shall be
subject to a civil penalty of one hundred thousand dollarsfor each such violation.

197.680. 1. Nothing in section 197.674 shall diminish any rights, privileges, or
remedies of a nurse under federal law or regulation, or under any collective bargaining
agreement or employment contract.

2. Section 197.674 provides the only remedies under state law for an alleged
violation of section 197.671 committed by a hospital.



