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FIRST REGULAR SESSION

HOUSE BILL NO. 181

91ST GENERAL ASSEMBLY

INTRODUCED BY REPRESENTATIVES THOMPSON (Sponsor) AND BOUCHER.

Pre-filed December 18, 2000, and 1000 copies ordered printed.
ANNE C. WALKER, Chief Clerk
0535L.011

AN ACT

To amend chapter 408, RSMo, by adding thereto ten new sections relating to home loans, with
an effective date.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Chapter 408, RSMo, is amended by adding thereto ten new sections, to be
known as sections 408.710, 408.713, 408.716, 408.719, 408.722, 408.725, 408.728, 408.731,
408.734 and 408.737, to read as follows:

408.710. Asused in sections 408.710 to 408.737, the following terms mean:

(1) "Affiliate", any company that controls, is controlled by or isunder common
control with another company, as set forth in the Bank Holding Company Act of 1956, 12
U.S.C. 1841 et seq., asamended from timeto time;

(2) "Annual percentagerate’, the annual percentagerate for theloan calculated
according to the provisions of the federal Truth-in-Lending Act, 15 U.S.C. 1601, et seq.,
and theregulationspromulgated thereunder by theFeder al ReserveBoard, assaid act and
regulations are amended from time to time;

(3) "Bonafideloan discount points’, loan discount points knowingly paid by the
borrower for the purpose of reducing, and which in fact result in abonafidereduction of,
theinterest rate or time-price differential applicableto theloan, provided the amount of
theinterest ratereduction purchased by the discount pointsisreasonably consistent with
established industry norms and practices for secondary mortgage market transactions;

(4) " Flipping" ,themaking of ahomeloan toaborrower that refinancesan existing
home loan when the new loan does not have a reasonable, tangible net benefit to the
borrower considering all of the circumstances, including the terms of both the new and
refinanced loans, the cost of the new loan, and the borrower's circumstances,
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(5) "High-cost homeloan", ahomeloan in which theter msof theloan meet one or
mor e of the following thresholds:

(a) Theannual percentagerate of the homeloan at consummation exceeds by five
or mor e per centage pointsthe weekly average yield on United States Treasury securities
adjusted to a constant maturity of one year, as made available by the Federal Reserve
Board, as of the week immediately preceding the week in which theinterest rate for the
loan is established; or

(b) Thehomeloan isavariablerateloan in which theannual percentagerate can
reasonably be expected to increase beyond the threshold established in paragraph (a) of
thissubdivision; or

(c) Potential or scheduled increasesin theannual per centagerate of the homeloan
are not directly tied to future increases in a widely used federal or private market
measur ement that reflectsthe cost of borrowing money, such astheinterest rateyield on
United States Treasury securities, the federal fundsrate, or the prime interest rate; or

(d) Thetotal pointsand feeson theloan exceed:

a. Three percent of the total loan amount if the total loan amount is twenty
thousand dollars or more;

b. Four percent of thetotal loan amount if thetotal loan amount istwenty thousand
dollarsor moreand theloan isa purchase money loan guar anteed by the Federal Housing
Administration or the Veterans Administration; or

c. Thelesser of fiveper cent of thetotal loan amount or eight hundred dollars, if the
total loan amount islessthan twenty thousand dollars. Thefollowing discount pointsshall
be excluded from the calculation of thetotal pointsand fees:

(i) Uptoandincludingtwo bonafideloan discount pointspayableby theborrower
in connection with theloan transaction, but only if theinterest rate from which theloan's
interest rate will be discounted does not exceed by more than one percentage point the
required net yield for a ninety-day standard mandatory delivery commitment for a
reasonably compar ableloan from either the Feder al National M ortgage Association or the
Federal Home L oan Mortgage Cor poration, whichever is greater;

(if) Up toand including onebonafideloan discount point payable by theborrower
in connection with theloan transaction, but only if theinterest rate from which theloan's
interest rate will be discounted does not exceed by more than two per centage points the
required net yield for a ninety-day standard mandatory delivery commitment for a
reasonably compar ableloan from either the Feder al National M ortgage Association or the
Federal Home L oan Mortgage Cor poration, whichever is greater;

(6) "Homeloan" , aloan, other than an open-end credit plan or arever semortgage
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transaction, where:

() Theprincipal amount of theloan doesnot exceed the conformingloan sizelimit
for a single-family dwelling as established from time to time by the Federal National
M ortgage Association or some compar able entity designated by the division of finance;

(b) Theborrower isanatural person;

(c) The debt is incurred by the borrower primarily for personal, family or
household purposes; and

(d) Theloan issecured by a mortgage or deed of trust on real estate upon which
thereislocated or thereisto belocated a structureor structuresdesigned principally for
occupancy of from oneto four familieswhich isor will beoccupied by theborrower asthe
borrower's principal dwelling;

(7) "Lender", any entity which originated more than five home loans within the
past twelve-month period or acted asan inter mediary between originator sand borrowers
on mor e than five home loans within the past twelve-month period;

(8 "Obligor", each borrower, coborrower, cosigner or guarantor obligated to
repay aloan;

(9) "Pointsand fees":

(a) All itemsrequired to bedisclosed pursuant to Sections 226.4(a) and 226.4(b) of
Title12 of the Code of Federal Regulations, asamended from timeto time, except interest
or thetime-price differential;

(b) All chargesfor itemslisted under section 226.4(c)(7) of Title 12 of the Code of
Federal Regulations, asamended from timeto time, but only if the lender receives direct
or indirect compensation in connection with thechargeor thechargeispaid to an affiliate
of thelender, otherwise, thechargesarenot included within themeaning of thepointsand
fees;

(c) All compensation paid directly or indirectly to amortgage broker, including a
broker that originatesaloan in itsown namein atable-funded transaction, not otherwise
included in paragraph (a) or (b) of thissubdivision;

(d) "Pointsand fees" shall not include:

a. Taxes, filing fees, recording and other charges and fees paid or to be paid to
public officialsfor deter mining the existence of or for perfecting, releasing or satisfying a
security interest; and

b. Feespaid to a person other than alender or an affiliate of the lender or to the
mortgage broker or an affiliate of the mortgage broker for the following: feesfor flood
certification; fees for pest infestation and flood determinations; appraisal fees; fees for
ingpections performed prior to closing; credit reports; surveys,; attorney's fees, if the
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borrower hastheright to select the attorney from an approved list or otherwise; notary
fees; escrow charges, so long as not otherwise included under paragraph (a) of this
subdivision; titleinsurance premiums; and fireinsurance and flood insurance premiums,
provided that the conditionsin Section 226.4(d)(2) of Title 12 of the Code of Regulations
are met;

(10) "Total loan amount", the same astheterm isused in Section 226.32 of Title
12 of the Code of Feder al Regulations, and the sameshall becalculated in accordancewith
the Federal Reserve Board's Official Staff Commentary thereto.

408.713. 1. No prepayment feesor penalties shall be contracted by the borrower
and lender with respect to any high-cost home loan.

2. No high-cost homeloan may contain a payment schedule with regular periodic
paymentsthat result in an increasein the principal balance, a practice known as negative
amortization.

3. No lender may knowingly or intentionally engage in the practice of flipping a
home loan.

4. Nolender may recommend or encour agedefault on an existingloan or other debt
prior to and in connection with the closing or planned closing of a consumer home loan
that refinances all or any portion of such existing loan or debt.

5. Nolender may makeahigh-cost homeloan unlessthelender reasonably believes
at the time the loan is consummated that one or more of the obligors, when considered
individually or collectively, will be able to make the scheduled payments to repay the
obligation based upon a consideration of their current and expected income, current
obligations, employment status, and other financial resour ces, other than the borrower's
equity in the dwelling which securesrepayment of the loan.

6. Nolender may chargeafeefor aproduct or servicewheretheproduct or service
isnot actually provided, or misrepresent the amount charged by or paid to athird party
for aproduct or service.

7. Nolender may makeor causeto make, directly or indirectly, any false, deceptive
or misleading statement or representation in connection with aresidential loan transaction
including, without limitation, afalse, deceptive or misleading statement or representation
regarding the borrower's ability to qualify for any mortgage product. A statement or
representation is deceptive or misleading if it hasthe capacity or tendency to deceive or
mislead a borrower or potential borrower. Thedirector of the division of finance shall
consider the following factors in deciding whether a statement or representation is
deceptive or misleading: the overall impression that the statement or representation
reasonably creates; the particular type of audienceto which it isdirected; and whether it
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may be reasonably comprehended by the segment of the public to which it isdirected.

8. Nolender may compensate, whether directly or indirectly, coerceor intimidate
an appraiser for the purpose of influencing the independent judgment of the appraiser
with respect to thevalue of real estatethat isto be covered by aresidential mortgageor is
being offered as security according to an application for aresidential mortgage loan.

9. Nolender may finance, directly or indirectly, any credit life, credit disability, or
credit unemployment insurance, or any other lifeor health insurance premiumsthrough
a home loan. Insurance premiums calculated and paid on a monthly basis shall not be
consider ed financed by the lender.

10. No high-cost homeloan contract in which blanksareleft to befilled in after the
contract issigned shall be enfor ceable under the law.

408.716. If thediscussionsbetween thelender and theborrower on ahomeloan are
conducted primarily in a language other than English, the lender shall, before closing,
providean additional copy of theloan translated intothelanguagein which thediscussions
wer e conducted.

408.719. 1. No high-cost homeloan may contain a scheduled payment that ismore
than twiceaslargeastheaverage of earlier scheduled payments. This provision does not
apply when the payment schedule is adjusted to the seasonal or irregular income of the
borrower.

2. No high-cost homeloan may includetermsunder which morethan two periodic
payments required under the loan are consolidated and paid in advance from the loan
proceeds provided to the borrower.

3. No high-cost homeloan may contain a provision that increasestheinterest rate
after default. Thisprovision doesnot apply tointerest ratechangesin avariablerateloan
otherwiseconsistent with the provisionsof theloan documents, provided thechangein the
interest rateisnot trigger ed by theevent of default or theacceleration of theindebtedness.

4. No high-cost homeloan may contain a provision which permitsthelender, inits
sole discretion, to increase the indebtedness. This provision does not apply when
repayment of theloan hasbeen acceler ated by default, pur suant toadue-on-saleprovision,
or pursuant to some other provision of the loan documents unrelated to the payment
schedule.

5. A lender may not chargeaborrower any feesor other chargesto modify, renew,
extend or amend a high-cost homeloan or to defer any payment due under thetermsof a
high-cost home loan.

6. A lender may not makeahigh-cost homeloan without fir st receiving certification
from a counselor approved by the United States Department of Housing and Urban
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Development that the borrower has received counseling on the advisability of the loan
transaction and the appropriate loan for the borrower.

7. No high-cost homeloan may be subject to a mandatory arbitration clause that
limitsin any way theright of the borrower to seek relief through thejudicial process.

8. A lender may not pay acontractor under ahome-improvement contract fromthe
proceeds of a high-cost home loan other than by an instrument payable to the borrower
or jointly to the borrower and the contractor, or at the election of the borrower, through
athird-party escrow agent in accordance with terms established in a written agreement
signed by the borrower, thelender and the contractor prior to the disbursement.

408.722. 1. Theprovisionsof section 408.719 shall apply to any person whoin bad
faith attemptsto avoid its application by:

(1) Structuringaloan transaction asan open-end credit plan for the purposeand
with the intent of evading sections 408.710 to 408.737 when the loan would have been a
high-cost home loan if the loan had been structured as a closed-end loan; or

(2) Dividing any loan transaction into separ ate partsfor the pur pose and with the
intent of evading the provisions of this section; or

(3) Any other such subterfuge.

2. A lender in ahigh-cost homeloan who, when actingin good faith, failsto comply
with section 408.719, will not be deemed to have violated this section if the lender
establishesthat either:

(1) Withinthirty daysof theloan closing and prior totheinstitution of any action,
the borrower is notified of the compliance failure, appropriate restitution is made, and
whatever adjustments are necessary are made to the loan to either, at the choice of the
borrower:

(&) Makethe high-cost home loan satisfy the requirements of section 408.719; or

(b) Changethetermsof theloan in amanner beneficial totheborrower sothat the
loan will no longer be considered a high-cost home loan subject to the provisions of this
section; or

(2) The compliance failure was not intentional and resulted from the bona fide
error notwithstanding the maintenance of proceduresreasonably adapted to avoid such
errors, and within sixty daysafter thediscovery of the compliancefailureand prior tothe
institution of any action pursuant to this section or the receipt of written notice of the
compliance failure, the borrower is notified of the compliance failure, appropriate
restitution ismade, and whatever adjustmentsarenecessary aremadetotheloantoeither,
at the choice of the borrower:

(&) Makethe high-cost home loan satisfy the requirements of section 408.719; or
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(b) Changethetermsof theloan in amanner beneficial totheborrower sothat the
loan will nolonger be consider ed ahigh-cost homeloan subject tothe provisionsof section
408.719.

3. Examplesof abonafideerror includeclerical, calculation, computer malfunction
and programming, and printing errors. An error of legal judgment with respect to a
person's obligations pursuant to this section isnot a bonafideerror.

408.725. Lendersfound in violation of sections 408.710 to 408.737 are subject to
forfeitureof all principal and interest on all loansmadein violation of sections408.710to
408.737.

408.728. A lender shall not makeinvestmentsthat are backed by homeloansthat
violate section 408.713 or 408.719.

408.731. 1. Lendersthat areexempt from thereporting requirementsof 12 U.S.C.
2803 solely because the home purchase loans, including refinancings, that the lender
originated in the preceding calendar year totaled less than ten percent of its total loan
origination volume measured in dollars, thereby qualifying for an exemption pursuant to
Paragraph I.D. of Appendix A to 12 CFR Part 203, shall be required to report to the
director of thedivision of financethe sameinformation that other lendersarerequired to
report pursuant to 12 U.S.C. 2803(b) to the appropriate federal agency.

2. Lendersshall submit theinformation required pursuant to subsection 1 of this
section in thefor mat established by the United States Department of Housing and Urban
Development pursuant to 12 U.S.C. 2803(h)(5).

408.734. 1. Lenders shall report to the director of the division of finance the
average and median interest rates of mortgage loans and home improvement loans that
they originate grouped according to the categories established pursuant to 12 U.S.C.
2803(b)(4), censustract, income level, racial characteristics and gender.

2. Incalculatingtheinterest ratefor variablerateloansto fulfill therequirements
of subsection 1 of this section, lenders shall use the average interest rate on the variable
rateloan for the twelve months of the reporting period established pursuant to 12 U.S.C.
2803(d), which isthe calendar year.

3. Lendersshall submit the information required pursuant to subsection 1 of this
sectioninasimilar format tohow thelender reportsinformation totheappropriatefederal
agency pursuant to 12 U.S.C. 2803(h)(5) or to the division of finance pursuant to section
408.725.

408.737. Thereportingrequirementspursuant to sections408.731 and 408.734 shall
become effective one year following the effective date of this section.

Section B. Section A of this act shall become effective January 1, 2002.



